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MEMORANDUM  FOR  Assistant  Secretary  of  the  Army  (M&RA) 
Assistant  Secretary  of  the  Navy  (MRA&L) 
Assistant  Secretary  of  the  Air  Force  (MRA&I) 

SUBJECT:  Study  of  Administrative  Discharge  System 


Changes  have  been  made  over  the  past  several  years  in  the  administrative 
discharge  system  to  keep  pace  with  legal  decisions  and  administratively 
determined  policy.  During  this  time  frame,  various  events  have  generated 
the  need  for  a fresh  look  at  the  entire  administrative  characterization 
system.  Among  the  more  significant  of  these  are:  numerous  legislative 
proposals,  GAO  reports,  recent  court  actions,  the  Ford  Clemency  Program 
and  the  Special  Discharge  Review  Program.  Of  immediate  concern,  in  a 
recent  DoD  response  to  the  GAO  report  concerning  costs  associated  with 
the  apprehension  of  deserters,  a commitment  was  made  to  study  the 
administrative  discharge  system.  The  Senate  Appropriations  Committee  has 
requested  a copy  of  that  study  at  the  time  of  the  submission  of  the 
FY  1979  budget.  In  order  to  be  responsive  to  this  requirement,  I have 
determined  that  the  most  practicable  way  to  accomplish  a major  portion  of 
this  task  is  to  conduct  an  in-house  study. 

The  purpose  of  the  study  will  be  to  provide  the  Secretary  of  Defense  with 
information  and  recommendations  that  will  better  enable  the  Secretary  to 
discharge  his  responsibilities  in  this  area.  The  study  should  result  in  a 
definitive,  objective  analysis  of  the  entire  system  and  include  an  articu- 
lation of  overall  purpose,  as  well  as  a comparison  of  the  needs  of  the 
Government,  the  Military  Services,  society,  and  the  individual.  The 
findings  and  recommendations  should  address  the  need  for  the  honorable 
discharge,  the  three-tiered  discharge  system,  its  interface  with  the 
military  justice  system,  possible  future  manpower  implications,  and  the 
needs  of  the  military,  its  members,  and  former  members. 

You  are  requested  to  select  an  appropriate  officer  (0-5  or  0-6)  who  has  the 
required  expertise  to  work  with  members  of  my  staff,  on  a recurring,  on-call 
basis,  in  the  conduct  of  this  study.  This  officer  should  have  access  to 
supporting  personnel  and  senior  level  managers  who  can  provide  continuing 
direction  to  the  study's  efforts.  By  12  September  1977,  please  furnish  the 
name  of  your  representative  to  the  DASD(MPP). 

//signed// 


John  P.  White 

Assistant  Secretary  of  Defense 
(Manpower,  Reserve  Affairs  & Logistics) 
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CHAPTER  1 


Enlisted  Administrative  Discharge  Study  Group  - 
Background,  Methodology,  Observations  and  Recommendations 

Background 

In  addition  to  the  Study  Group's  broad  charter,  additional  important 
responsibilities  were  assigned  because  of  their  close  relationship  to  the 
Group's  effort.  These  included  participation  in  a White  House  directed 
review  of  the  status  of  Vietnam-era  veterans,  the  requirement  for  a 
deserter  apprehension  plan  based  upon  the  FBI's  curtailed  involvement  with 
the  apprehension  of  deserters  and  the  drafting  and  negotiation  of  a memo- 
randum of  understanding  between  the  Department  of  Defense  and  the  FBI  on 
their  continued  role  in  this  effort.  Another  ancillary  issue  in  which  the 
Study  Group  members  participated  included  the  planning  and  design  of  the 
new  DD  Form  214  (Certificate  of  Release  or  Discharge  from  Active  Duty) , and 
its  rules  for  issuance  to  be  compatible  with  the  requirements  of  the 
proposed  directive  and  its  provision  for  a non-characterized  certificate  of 
service  in  certain  cases.  Also,  the  effects  of  the  proposed  directive  on 
the  recently  published  DoD  Directive  1332.28,  "Discharge  Review  Board 
Standards  and  Procedures,"  were  considered  in  its  formulation.  These  addi- 
tional taskings  required  TDY  augmentation  by  four  additional  support  staff 
personnel  for  a period  of  60  to  90  days.  The  documents  produced  as  a result 
of  these  efforts  are  specifically  identified  in  Appendix  G. 

Methodology 

Members  of  the  Office  of  the  Assistant  Secretary  of  Defense  (Manpower, 
Reserve  Affairs  and  Logistics)  staff  provided  overall  direction  and  control 
to  the  Study  Group's  efforts  and  were  primarily  responsible  for  producing 
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the  overall  report.  The  Service  representatives,  including  the  repre- 

V 

tentative  from  the  Office  of  the  Joint  Chiefs  of  Staff,  were  responsible 
for  formulating  the  major  issue  papers  (see  Chapter  2);  conducting 
extensive  research,  and  data  collection  and  analysis.  Their  principal 
efforts  centered  on  development  of  the  proposed  revision  of  the  DoD 
Directive  1332.14,  "Enlisted  Administrative  Separations"  — which  incor- 
porates in  understandable  language  within  the  military  personnel  systems 
of  the  Services  — all  of  the  Study  Group's  detailed  conclusions  discussed 
in  Chapters  and  3 of  this  report.  These  conclusions  were  made  with  a view 
toward  accommodating,  coordinating  and  balancing  the  many  varied  interests 
affected  by  the  Administrative  Discharge  System,  especially  the  average 
servicemember  subjected  to  that  system.  The  result  is  a control  directive, 
which  is  designed  to  maintain  the  ethics  of  our  military  society  and  the 
unique  requirements  associated  with  military  service,  while  at  the  same  time 
recognizing  the  impact  that  record  of  service  has  on  its  members  upon  their 
return  to  the  civilian  sector.  It  will  also  provide  increased  protection 
for  individuals  when  a less  than  fully  honorable  separation  is  at  stake  and 
streamlined  the  procedures  when  such  is  not  the  case. 

The  Study  Group  endeavored  to  compile  in  the  Appendices  the  documents 
of  particular  importance  to  this  study,  including  an  extensive  index  to 
reference/supplemental  materials  (Appendix  G)  that  may  be  useful  to  future 
study  efforts.  4 

Observations 

ft 

As  reflected  in  Chapter  2,  the  Study  Group  concluded  the  current  admin- 
istrative separation  system  should  be  maintained,  but  is  in  need  of  updating 
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to  comport  with  existing  circumstances.  This  need  was  best  illustrated 
through  the  identification  of  five  major  issues  discussed  at  length  in 
that  Chapter. 

Resolution  of  one  of  those  issues  — discharge  in-absentia  — has 
already  been  achieved.  The  remaining  issues  are: 

. retention  of  "Honorable  Discharge" 

. retention  of  three-tiered  administrative  separation  system 
. whether  more  administrative  discharges  should  be  forced  into  the 
punitive  system  of  the  Uniform  Code  of  Military  Justice 
. whether  marginal  performer  program  is  causing  unnecessary  attrition 
The  Study  Group’s  resolution  of  these  and  many  other  issues  are  based 
on  the  detailed  conclusions  reached  in  Chapters  2 and  3.  They  are  also 
discussed  in  the  detailed  Summary  at  Enclosure  1.  Recommendations  for 
implementation  are  contained  in  the  proposed  revision  of  the  directive 
(Enclosure  2) . 

The  principal  cause  for  the  wide  disparity  of  results  among  the  Services 
as  reflected  in  Chapter  3,  both  in  the  reasons  for  and  the  characterization 
of  service,  is  that  the  control  DoD  directives  over  the  years  have  contained 
insufficient  definition  and  policy  guidance.  By  design  they  have  provided 
merely  a broad  framework  within  which  the  Military  Services  were  able  to 
fashion  their  relatively  independent  implementing  instructions.  The  Study 
Group  concluded  that,  because  of  many  factors,  a greater  degree  of  uniformity 
is  needed.  One  such  factor  is  the  requirement  for  uniform  standards  and 
procedures  for  discharge  review,  which  came  about  as  a result  of  Public  Law 
9S-126  dated  October  8,  1977. 
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The  most  significant  changes  reflected  in  the  proposed  directive  are: 
further  definition  and  positive  policy  statements  regarding  the 
negative  or  adverse  reasons  for  separation. 

. change  in  philosophy  whereunder  all  individuals  found  unqualified 
for  further  service,  where  the  reason  is  mostly  non-volitional  in  nature, 
receive  Honorable  Discharges  and  are  entitled  to  a hearing  only  when  they 
have  achieved  a career  status  (5  years)  or  pay  grade  E-4. 

. persons  being  separated  by  reason  of  misconduct  may  receive  only 
General  Discharges  or  Discharges  Under  Other  Than  Honorable  Conditions,  but 
only  after  a full  and  fair  board  hearing,  unless  the  individual  personally 
waives  the  hearing. 

. persons  being  separated  for  good  cause,  but  circumstances  indicate 
any  characterization  is  inconsistent  with  that  concept,  may  receive  a non- 
character ized  certificate  of  service. 

persons  requesting  an  other  than  honorable  discharge  in  lieu  of 
trial  by  court-martial  must  have  first  progressed  to  the  referral  stage  of 
court-martial  processing. 

. marginal  performer  rules  are  tightened  to  exclude  those  who  have 
already  become  disciplinary  cases,  are  limited  to  grades  E-l  through  E-3 
and  are  limited  to  those  with  less  them  24  months  of  service. 

. the  six  year  military  service  obligation,  along  with  the  Reserve 
components,  are  recognized  and  incorporated,  including  a provision  for 
transfer  to  the  Individual  Ready  Reserve  and  the  addition  of  a separate 
reason  for  separation  under  the  misconduct  category  — unsatisfactory 
participation  — specifically  applicable  to  Ready  Reservists. 
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Recommendations 


. Recognizing  the  innovative  changes  contained  in  the  proposed 
directive  (Enclosure  2),  the  Study  Group  recommends  its  submission,  along 
with  this  report,  only  to  the  Military  Departments  at  this  time  for 
preliminary  review  and  comments  prior  to  full  internal  and  external 
staffing  of  the  directive. 

. The  Army  be  tasked  to  redesign  its  current  system  for  documenting 
discharge  of  Reservists  that  would  eliminate  use  of  the  General  Discharge 
certificate  and  the  Discharge  Under  Other  Than  Honorable  Conditions 
certificate  to  comport  with  the  proposed  directive. 

. The  Navy,  as  the  designated  Assigned  Responsible  Agency,  be  tasked 
to  update  the  separation  program  designator  codes  to  comport  with  the 
proposed  directive. 
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ADMINISTRATIVE  DISCHARGE  STUDY  GROUP 


SUMMARY  OF  PROPOSED  CHANGES  TO  DOD  DIRECTIVE  1332.14 

GENERAL 

The  proposed  new  directive  contains  numerous  changes  in  the  organization 
of  the  directive.  However,  such  changes,  as  well  as  minor  wording  changes, 
will  not  for  the  most  part  be  discussed  in  this  summary.  To  assist  in 

understanding  the  proposed  revisions,  the  Study  Group's  rationale  is  set 
forth  where  appropriate. 


DELEGATION  OF  AUTHORITY 

The  proposed  directive  delegates  authority  to  the  Assistant  Secretary  of 
Defense  (Manpower,  Reserve  Affairs  and  Logistics)  to  modify  or  supplement 
the  directive  in  a manner  consistent  with  the  policies  contained  therein. 

This  delegation  is  designed  to  relieve  the  Secretary  of  Defense  of  the 
burden  of  action  on  all  minor  revisions  to  the  directive  and  is  consistent 
with  a similar  delegation  of  authority  in  the  area  of  Discharge  Review  Boards. 

POLICY  GUIDANCE 

One  innovative  feature  of  the  Study  Group's  proposed  directive  involves 
clearly  defining  Department  of  Defense  policy  regarding  retention  of  certain 
classes  of  individuals.  While  earlier  versions  of  the  directive  provided  a 
skeletal  structure  around  which  the  Services  could  build,  uniform  policy 
guidance  was  lacking  in  most  areas.  This  resulted  in  disparate  policies 
between  the  Services  which  could  not  be  justified  by  legitimate  Service 
differences.  While  the  group  realistically  recognizes  that  the  Services 
will  never  be  precisely  the  same  in  the  area,  inclusion  of  policy  guidance 
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in  appropriate  areas  is  intended  to  minimize  variances  among  the  Services, 
especially  in  regard  to  characterization  of  service. 

TRANSFER  TO  THE  RESERVES 

One  major  change  in  the  Study  Group's  proposed  directive  involves  the  con- 
cept of  retaining  members  separated  early  for  cause  (e.g.,  convenience  of 
tin  government,  hardship,  etc.)  in  the  Reserves  of  their  respective  Military 
in  aprtments  to  fulfill  their  total  military  obligations  under  10  USC  651. 
Thus,  the  thrust  of  the  directive  is  "separation"  rather  than  "discharge;" 
characterization  of  discharge  upon  completion  of  total  military  service 
will  normaily  be  the  same  characterization  assigned  upon  release  from  active 
duty.  While  the  current  directive  does  not  explicitly  so  state,  members 
discharged  "for  cause"  are  normally  completely  severed  from  all  military 
service.  This  new  revision  is  intended  to  provide  a pool  of  trained  man- 
power for  Reserve  components  who  have  been  having  difficulty  in  maintaining 
their  numbers  in  light  of  the  all-volunteer  force.  Exempted  from  this 
general  provision  are  members  who  receive  a discharge  under  other  than 
honorable  conditions  and  others  that  may  be  determined  by  the  Military 
Service. 

DEFINITIONS/TERMINOLOGY 

There  have  been  few  significant  changes  in  definitions  of  terms  used 
throughout  the  directive.  In  several  instances,  definitions  or  explanation 
of  terms  used  in  prior  versions  of  the  directive  were  added  for  clarity. 

One  important  change  in  definition  which  should  be  noted  involves  the  term 
"counsel."  Previously,  non-lawyer  counsel  could  be  utilized  where  appro- 
priate authority  certified  in  the  record  nonavailability  of  a lawyer  and 
sea  forth  the  qualifications  of  substitute  non-lawyer  counsel.  The  term 

2 


"counsel"  has  been  redefined  in  the  draft  directive  to  require  lawyer 
counsel  in  all  instances.  It  was  felt  by  the  members  of  the  Study  Group 
that  the  rights  involved  were  so  significant  that  in  all  cases,  administra- 
tive discharge  boards  should  be  delayed  in  order  to  give  the  respondent  an 
opportunity  to  be  represented  by  lawyer  counsel. 

DOCUMENTATION 

While  the  Study  Group  recommends  that  upon  separation  members  only  be 
provided  with  a DD  Form  214,  Certificate  of  Release  or  Discharge  from 
Active  Duty  (revised  title) , showing  the  period  of  service  concerned  and 
certain  other  information;  upon  request,  a member  would  also  be  provided 
with  written  evidence  of  the  characterization  of  service  and  certain  other 
sensitive  elements  of  information.  The  foregoing  will,  of  course,  necessi- 
tate some  changes  in  DoD  Instruction  1336.1,  which  are  already  underway. 

The  Honorable  Discharge  (DD  Form  256)  would  continue  to  be  awarded  to  those 
entitled  to  it  upon  completion  of  military  service  obligation.  Such  a 
certificate  provides  a means  of  recognizing  honorable  service.  The  General 
Discharge  certificate  (DD  Form  257)  or  a Discharge  Under  Other  Than 
Honorable  Conditions  certificate  (DD  Form  794)  would  only  be  issued  to  those 
Reservists  whose  service  is  terminated  for  adverse  reasons.  Further  study 
is  necessary  with  regard  to  their  eventual  replacement  with  something  on 
the  order  of  a modified  DD  Form  214  or  some  other  suitable  document.  These 
certificates  obviously  serve  little  purpose,  other  than  to  meet  the  intent 
of  10  USC  1168  of  providing  a member  with  a "discharge  certificate  or 
certificate  of  release  from  active  duty,"  since  these  documents  would  not 
likely  be  displayed  publicly. 
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CHARACTERIZATION  OF  SERVICE 


Major  changes  are  proposed  in  the  characterization  of  service. 

1.  The  result  of  such  changes  will  mean  some  increase  in  the  total 
numbers  of  Honorable  Separations  awarded  and  a corresponding  decrease  in 
the  number  of  General  Separations.  This  will  result  from  the  award  of  only 
Honorable  Separations  for  such  categories  of  reasons  as  expiration  of 
enlistment,  convenience  of  the  government,  unsuitability,  dependency  or 
hardship,  minority,  or  disability.  Previously,  members  separated  for  the 
foregoing  reasons  could  be  awarded  either  an  Honorable  or  a General 
Discharge  based  upon  the  member's  military  record.  It  was  clear  to  the 
members  of  the  Study  Group  that,  as  a practical  matter,  if  not  as  a legal 
matter,  a General  Discharge  carries  some  stigma  for  the  former  member. 

Such  stigmatization  should  occur  only  in  cases  of  misconduct  or  discharges 
to  escape  trial  by  court-martial.  A limited  exception  to  the  foregoing  rule 
applies  in  cases  where  the  Secretary  exercises  his  plenary  authority  on  a 
case-by-case  basis  to  discharge  a member.  The  Secretary's  exercise  of 

such  power  has  normally  been  limited  to  those  cases  in  which  the  member 
was  processed  for  misconduct  and  the  board  recommended  retention.  Not  only 
were  the  members  of  the  Study  Group  concerned  with  the  number  of  General 
Separations  being  issued  but  there  was  general  agreement  within  the  Study 
i .roup  that  individuals  who  completed  their  military  service  or  who  were 
separated  early  for  reasons  essentially  beyond  their  control  should  receive 
a fully  Honorable  Separation. 

2.  One  of  the  most  innovative  suggestions  within  the  draft  directive 
also  authorizes  an  uncharacterized  separation  in  certain  very  limited  circum- 
stances when  characterization  would  be  inappropriate.  An  uncharacterized 
separation  may  be  issued  to  a member  who  is  separated  during  recruit  or 
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, basic  training  except  in  the  case  of  misconduct.  The  only  other  reason 
such  a separation  could  be  issued  would  be  on  a case-by-case  basis  when 
determined  by  the  Secretary  concerned  that  characterization  in  such  a case 
was  inappropriate  because  of  its  unique  circumstances.  An  example  of  such 
a case  might  be  a career  member  with  an  outstanding  record  who  murders  his 
wife  and  her  lover  whom  he  has  caught  in  flagrante  delicto.  While  an  Other 
Than  Honorable  Discharge  might  normally  be  appropriate  for  such  a crime,  the 
mitigating  circumstances  surrounding  the  crime,  combined  with  the  member's 
prior  unblemished  record  could  provide  justification  for  the  Secretary  to 
issue  the  uncharacterized  certificate  rather  than  an  Other  Than  Honorable 
Discharge.  On  the  other  hand,  in  such  a case,  the  Secretary  might  also 
consider  the  award  of  an  Honorable  Discharge  recommended  by  the  board  to 
be  equally  inappropriate.  In  recommending  this  provision,  the  members  of 
the  Study  Group  intend  that  such  authority  be  utilized  sparingly. 

CONVENIENCE  OF  THE  GOVERNMENT 

Several  changes  are  recommended  in  the  area  of  convenience  of  the  government 
separations . 

1.  The  current  directive  provides  that  erroneous  induction  or  enlist- 
ment is  one  basis  for  a convenience  of  the  government  separation.  However, 
the  current  directive  fails  to  define  the  term  "erroneous  induction  or 
enlistment."  The  proposed  revised  directive  would  expand  the  term  to  include 
an  extension  of  an  enlistment  and  provide  the  following  clarification  — "an 
erroneous  induction,  enlistment,  or  extension  of  enlistment  is... one  that 
would  not  have  occurred  had  the  true  facts  been  known  to  the  Government  and 
had  the  proper  actions  been  taken  based  upon  those  facts." 
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2.  The  current  DoD  directive  prescribes  a convenience  of  the  qovernment 
separation  for  members  serving  in  unspecified  enlistments. 

Currently,  unspecified  enlistments  are  not  authorized  by  law  although 
there  are  some  members  of  the  Army  who  are  continuing  to  serve  in  such 
• nlistments  entered  into  prior  to  a change  in  the  law.  Because  of  its 
limited  applicability,  this  reason  was  deleted  as  one  that  should  be 
prescribed  by  each  of  the  Services  as  a basis  for  a convenience  of  the 
government  separation.  This  does  not  mean  that  there  is  no  mechanism  to 
separate  such  individuals;  rather  it  is  left  to  the  discretion  of  the 
ervices  to  prescribe  such  regulations. 

3.  The  regulation  that  permits  the  voluntary  separation  of  women 
members  for  pregnancy  or  childbirth  has  been  tightened.  Members  of  the 

t udy  Croup  believe  that  the  Secretary  concerned  should  have  the  power  to 
disapprove  such  a request  for  separation  when  it  is  not  in  the  best  interest 
of  the  Service.  For  example,  an  enlisted  women  who  had  recently  completed  a 
lengthy  technical  course  might  seek  to  procure  her  early  separation  by  simply 
becoming  pregnant.  However,  under  the  revised  directive,  the  Secretary  would 
have  discretion  to  require  the  member  to  complete  her  active  obligated 
service.  It  must  be  emphasized  that  the  revised  wording  in  the  directive  is 
not  intended  to  work  a radical  departure  from  current  practice  but  merely  to 
provide  each  Secretary  a means  of  retaining  members  in  whom  a substantial 
training  investment  has  been  made  or  to  prevent  clear  abuses. 

4.  The  marginal  performer  program  is  included  under  the  convenience 

of  the  government  category.  This  portion  has  also  been  tightened  to  prevent 
its  utilization  as  a convenient  or  expedient  means  of  riddinq  the  Services 
of  undesirable  individuals  in  a relatively  easy  manner,  thus  contributing 
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to  the  first-term  attrition  problem  that  the  Services  are  facing.  The 
current  directive  does  not  specify  a limitation  by  pay  grade;  the  Study 
Group  recommends  that  eligibility  for  the  program  be  limited  to  individuals 
in  pay  grade  E-3  or  below.  Additionally,  the  Study  Group  recommends  that 
members  only  be  eligible  until  completion  of  24  months  of  active  service 
in  an  armed  force  rather  than  36  months  total  service  as  provided  in  the 
current  directive.  The  Study  Group  was  of  the  opinion  that  24  months  was 
more  than  an  adequate  period  during  which  such  marginal  performance  would 
manifest  itself.  Additionally,  the  current  directive  limits  its  application 
in  terms  of  total  service,  vice  service  in  a particular  armed  force.  It  was 
believed  that  the  time  in  service  requirement  of  the  marginal  performer 
program  should  be  tied  to  service  in  the  armed  force  concerned  rather  than 
disqualifying  the  individual  because  of  prior  service  in  one  or  more  of  the 
other  armed  forces.  Additionally,  a member  would  not  qualify  for  separation 
under  the  marginal  performer  program  as  recommended  by  the  Study  Group  if 
the  individual  has  more  than  three  Article  15  punishments  or  courts-martial 
following  completion  of  basic/recruit  training.  The  thinking  in  this  regard 
was  that  individuals  who  have  more  than  three  such  involvements  with  military 
authorities  subsequent  to  basic  training  are  deserving  of  processing  for  mis- 
conduct where  the  commander  decides  that  the  individual  is  not  suitable  for 
military  service.  The  disqualifying  Article  15  punishments  are  limited  to 
those  committed  after  the  completion  of  basic/recruit  training  because 
individuals  may  receive  frequent  nonjudicial  punishments  during  recruit 
training  as  a teaching  or  training  device.  It  was  felt  that  it  would  be 
unfair  to  include  such  nonjudicial  punishments  in  disqualifying  an  individual 
from  the  marginal  performer  program. 
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MINORITY  DISCHARGES 


The  Study  Group  proposal  regarding  minority  discharges  makes  a clear 
distinction  between  those  individuals  who  have  reached  the  statutory  age 
for  enlistment  (age  17)  and  those  who  have  not.  The  earlier  language  was 
fuzzy  in  that  it  provided  for  "release  by  voidance  of  contract  or 
separation  with  an  honorable  or  general  discharge..."  The  draft 
lar.ri  .age  clearly  specifies  that  members  who  were  under  the  age  17  at  the 
time  the  defect  is  discovered  will  be  processed  for  a void  enlistment  in 
accordance  with  other  provisions  of  the  article.  Members  who  have 
attained  age  17  but  have  not  yet  attained  age  18  will  be  honorably 
discharged  upon  application  of  the  parents  under  certain  circumstances. 

VOID/VOIDABLE  ENLISTMENTS 

The  Study  Group  recommends  creation  of  a new  form  of  separation  in  the 
case  of  void/voidable  enlistments.  The  proposed  directive  provides  that 
m bribers  who  are  statutorily  ineligible  to  enlist  or  over  whom  court-martial 
jurisdiction  is  lacking  because  of  a defective  enlistment  may  be  released 
from  military  control  with  an  uncharacterized  DD  Form  214.  This  section 
was  primarily  designed  to  provide  a regulatory  basis  of  separation  with  an 
uncharacterized  DD  Form  214  of  individuals  with  Catlow/Russo  type  defects 
in  their  enlistments  (e.g.,  recruiter  malpractice).  While  the  proposal  is 
similar  to  what  some  Services  are  actually  doing,  it  was  recognized  that 
no  formalized  system  existed  for  the  separation  of  individuals  who  are 
statutorily  ineligible  to  enlist  (insane,  intoxicated,  etc.).  This  form 
of  release  was  selected  because  it  does  not  stigmatize  individuals  who 
should  not  have  been  in  the  service  in  the  first  place,  nor  does  it  reward 
individuals  with  an  Honorable  Discharge  whose  conduct  cannot  be  said  to 


have  been  honorable. 
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UNSUITABILITY  SEPARATIONS 


The  Study  Group  recommends  several  significant  changes  in  the  area  of 
unsuitability  separations. 

1.  It  should  first  be  noted  that  the  Study  Group  gave  considerable 
thought  to  changing  the  term  "unsuitability."  However,  it  was  felt  that 
the  term  "unsuitability"  most  accurately  described  the  reason  that  such 
members  were  being  discharged  from  the  service. 

2.  As  previously  noted,  the  most  significant  change  in  this  area  is 
requiring  an  Honorable  separation  in  all  cases  in  which  members  are 
separated  by  reason  of  unsuitability.  The  reason  behind  this  recommendation 
is  the  Study  Group's  belief  that  individuals  who  are  separated  because  of 
factors  normally  of  a non-voluntary  nature  apparently  beyond  the  control 

of  the  member  which  make  retention  incompatible  with  the  best  interest  of 
the  Service  should  not  form  a basis  for  stigmatizing  such  individuals  with 
a General  separation. 

3.  In  the  area  of  personality  disorder  separations,  the  language  in 
the  recommended  revision  requires  diagnosis  by  a physician  (preferably  a 
psychiatrist)  or  a clinical  psychologist.  This  revision  in  language  is 
intended  to  narrow  the  class  of  individuals  entitled  to  make  such  a diag- 
nosis, which,  in  the  current  directive,  is  simply  "medical  authority."  The 
revised  language  makes  clear  that  a diagnosis  by  a hospital  corpsman  or  a 
physician’s  assistant  is  not  adequate  to  support  a separation  by  reason  of 
a personality  disorder. 

4.  The  Study  Group  recommended  deletion  of  financial  irresponsibility 
as  a basis  for  processing  for  unsuitability.  The  rationale  for  such  recom- 
mendation is  that  this  is  essentially  a civllan  matter  and  only  certain 
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aggravated  forms  of  financial  irresponsibility  such  as  failure  to  support 


dependents  or  failure  to  pay  court  judgments  should  be  the  basis  for  * 

processing  for  separation.  In  such  cases,  members  should  be  processed 
for  misconduct  rather  than  unsuitability. 

5.  Treatment  of  homosexuality  and  homosexual  acts  is  one  of  the  more 
significant  of  the  Study  Group's  recommendations . Under  the  unsuitability 
portion  of  the  directive,  it  is  clearly  stated  that  homosexuality  is 
incompatible  with  military  service.  Such  a policy  statement  is  nowhere 

else  contained  within  DoD  directives.  The  proposed  directive  makes  clear  ' 

that  the  processing  for  homosexual  acts  is  mandatory  unless  it  is  determined 
by  competent  authority  that  the  allegations  of  homosexuality  are  groundless. 

The  proposed  directive  divides  homosexuality  into  two  main  categories. 

Certain  aggravated  homosexual  acts  fall  within  tlie  definition  of  misconduct. 

The  remainder  of  homosexual  acts  not  falling  within  the  purview  of  the 
misconduct  article,  and  homosexual  tendencies  both  fall  under  the  category 
of  unsuitability.  Although  the  subject  of  homosexuality  and  the  question  of 
whether  or  not  homosexuality  is  a mental  disease  are  controversial,  the  Study 
Group  felt  that  by  and  large,  homosexual  acts  were  in  the  nature  of  non- 
volitional  acts  and  therefore  absent  certain  aggravating  circumstances, 
individuals  discharged  for  this  reason  should  not  be  stigmatized  with  a less 
than  Honorable  Discharge.  While  the  language  in  the  proposed  directive  may 
at  first  blush  seem  excessively  liberal,  it  is  not  a significant  departure 
from  what  the  Services  are  already  doing  in  this  area. 

6.  Another  area  of  sexual  conduct  deals  with  the  "other  aberrant 
sexual  tendencies"  language  included  within  the  current  directive  and 
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retained  in  the  Study  Group's  recommendation.  However,  the  proposed 
revision  would  also  specifically  refer  to  sexual  reassignment  operations 
and  marriages  between  members  of  the  same  sex  as  a basis  for  processing 
for  other  aberrant  tendencies.  These  are  growing  problems  for  the 
Services  and  it  was  considered  that  they  should  be  addressed  specifically 
in  the  directive. 

7.  A separate  reason  has  been  added  of  considerable  significance 
in  that  it  would  provide  for  the  consideration  of  mitigating  or  extenuating 
circumstances  in  those  few  cases  where,  although  misconduct  is  involved,  the 
case  should  be  upgraded  to  the  unsuitability  category,  because  an  honorable 
separation  is  precluded  for  misconduct  reasons.  Further,  under  the  revised 
structure  of  reasons  for  separation,  it  is  believed  that  a true  misconduct 
case  does  not  warrant  better  than  a General  Discharge. 

MISCONDUCT 

The  Study  Group  has  also  proposed  several  significant  changes  in  the  area 
of  misconduct  discharges. 

1.  The  first  and  probably  the  most  important  change  that  the  Study 
Group  recommends  is  that  individuals  separated  by  reason  of  misconduct 
receive  either  a General  Discharge  or  an  Other  Than  Honorable  Discharge. 

The  rationale  behind  this  proposal  is  that  the  group  considers  it  absolutely 
ludicrous  to  reward  an  individual  with  an  Honorable  Discharge  when  the 
individual  is  separated  for  misconduct. 

2.  "Frequent  contraction  of  veneral  diseases"  was  added  as  a new 
basis  for  discharge  under  misconduct.  This  provision  is  intended  to  take 
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the  place  of  the  section  dealing  with  unsanitary  habits  which  was  deleted 
from  the  unsuitability  area.  It  is  considered  that  the  introduction  of 
veneral  diseases  into  a military  unit  poses  a substantial  threat  to  the 
health,  morale  and  well-being  of  the  military  community.  While,  of  course, 
it  could  be  argued  that  the  contraction  of  veneral  disease  does  not  injure 
anyone  other  than  the  member,  the  possibility  of  homosexual  contacts  as 
well  as  the  increased  numbers  of  women  in  military  units  cause  the  con- 
traction of  veneral  disease  to  have  a much  broader  impact.  The  Study  Group 
certainly  does  not  believe  that  a member  should  be  discharged  from  the 
service  for  an  isolated  incident  of  contraction  of  a veneral  disease. 

Rather,  repeated  contraction  of  a veneral  disease  after  counselling  has 
been  incorporated  as  a requirement  for  discharge.  Inclusion  of  this  under 
the  misconduct,  rather  than  the  unsuitability,  category  is  deemed  necessary 
to  preclude  an  "easy"  way  of  obtaining  a fully  Honorable  separation. 

3.  The  section  on  sexual  perversion  has  been  restyled  "sexual 
deviation”  as  a more  descriptive  term.  While  all  homosexual  acts  were 
previously  considered  to  be  misconduct,  the  recommended  revision  would 
limit  application  of  the  misconduct  provision  only  to  aggravated  homosexual 
acts  which  are  defined  to  include: 

a.  The  attempt,  solicitation  or  accomplishment  of  a homosexual  act 
with  a child  under  the  age  of  16  years  regardless  of  the  cooperation  of  the 
child. 

b.  The  attempt,  solicitation  or  accomplishment  of  a homosexual  act 
accompanied  by  assault  or  coercion  so  that  one  party  involved  did  not 
willingly  cooperate  or  consent  or  where  the  consent  or  cooperation  was 
obtained  through  force,  fraud,  or  intimidation. 
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4.  Prostitution  was  included  as  a new  basis  for  discharge  for  mis- 
conduct. Prostitution  is  defined  for  the  purposes  of  the  revised  article 
as  "the  act  of  a male  or  female  engaging  in  sexual  practices  for  payment." 
While  the  growing  number  of  female  personnel  within  the  armed  services  is 
one  of  the  prime  reasons  behind  this  provision,  it  is  drafted  to  include 
homosexual  prostitution  as  well  as  the  more  traditional  form  of  this 
activity. 

5.  Still  another  basis  for  a misconduct  discharge  recommended  by  the 
Study  Group  is  "unsatisfactory  participation"  in  a Reserve  component.  It 
was  felt  that  a misconduct  discharge  for  failure  to  satisfactorily  partici- 
pate in  a Reserve  component  was  the  only  type  of  discharge  which  is  severe 
enough  to  have  the  effect  of  encouraging  full  compliance  with  Reserve 
obligations . 

GOOD  OF  THE  SERVICE  DISCHARGE 

The  Study  Group  has  also  recomnended  an  important  change  in  the  areas  of 
requests  for  discharge  for  the  good  of  the  Service  and  to  escape  trial  by 
court-martial.  The  language  in  the  current  directive  simply  requires  that 
the  member  be  involved  in  conduct  which  "has  rendered  a member  triable  by 
court-martial  for  an  of fense. . .punishable  by  a punitive  discharge."  This 
language  has  been  interpreted  differently  by  the  Services  which  was  one 
basis  for  the  recent  GAO  recommendation  to  eliminate  discharges  in  lieu  of 
trial  by  court-martial.  The  Study  Group  recommends  that  the  directive  be 
changed  to  require  thnt  "court-martial  charges  against  a member  for  an 
offense  for  which  the  imposition  of  a punitive  discharge  is  authorized 
have  been  referred  to  trial."  This  language  is  intended  to  promote  uniformity 
among  the  Services  by  making  "referred  charges,"  rather  than  conduct  "triable 
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by  court-martial"  the  standard.  Additionally,  it  is  believed  that  such 
a standard  will  require  more  meaningful  discussion  between  an  accused  and 
his  defense  counsel  and  will  serve  to  preclude  future  allegations  of  pro 
forma  explanation  of  rights  to  a large  group  of  accused.  The  Study  Group 
spent  considerable  time  debating  whether  the  prohibition  on  using  the  so 
called  "escalator  clauses"  in  the  Table  of  Maximum  Punishments  should  be 
eliminated.  It  was  concluded  that  such  a requirement  was  added  to  the 
directive  in  1975  to  preclude  abuses  and  should  not  be  disturbed. 

SECRETARIAL  AUTHORITY 

Previously,  the  plenary  discharge  authority  of  the  Secretaries  of  the 
Military  Departments  was  included  under  the  convenience  of  the  government 
section.  However,  the  Study  Group  recommends  that  this  provision  be  a 
separate  basis  for  discharge.  The  reason  for  such  recommendation  is  that 
all  convenience  of  the  government  separations  would  be  honorable  under  the 
^tpposal  of  the  Study  Group;  however,  it  was  felt  that  in  some  circumstances , 
such  as  when  the  Secretary  directs  discharge  in  a misconduct  case  where  the 
board  has  recommended  retention,  a General  Discharge  is  more  appropriate 
than  a fully  Honorable  Discharge.  By  removing  the  Secretary's  authority 
from  the  convenience  of  the  government  area,  a General  Discharge  may  be 
awarded  by  the  Secretary  in  such  instances  without  destroying  the  basic 
scheme  which  makes  all  convenience  of  the  government  separations  fully 
honorable.  This  is,  of  course,  a minor  exception  to  the  general  rule  that 
the  General  Discharge  is  reserved  only  for  certain  cases  of  misconduct  and 
to  escape  trial  by  court-martial. 


PROCEDURAL  REQUIREMENTS 


The  Study  Group  has  recommended  several  changes  in  procedural  requirements 
in  the  proposed  directive. 

1.  The  draft  contains  two  significant  changes  in  the  composition  of 
administrative  discharge  boards. 

a.  The  first  change  allows  respondents  who  are  members  of  regular 
components  to  request  appointment  of  an  enlisted  member  to  sit  as  a member 
of  the  administrative  discharge  board.  Such  members  must  be  serving  in 
pay  grade  E-7  or  above  and  must  be  senior  to  the  respondent.  Additionally, 
this  change  is  intended  to  thwart  criticism  by  those  who  contend  that  the 
absence  of  enlisted  members  creates  an  inherent  unfairness  in  the  system. 
While  the  Study  Group's  intent  was  that  any  member  should  be  entitled  to 
request  an  enlisted  member  to  sit  on  the  board,  because  of  a statutory 
limitation  (10  USC  1163) , the  provision  had  to  be  limited  only  to  regular 
members. 

b.  The  current  DoD  directive  authorizes  minority  group  members  and 
female  members  to  request  in  writing  that  a member  of  the  same  minority 
group  or  a female  be  appointed  to  the  board.  The  proposed  new  directive 
would  make  it  clear  that  a female  member  of  a minority  group  is  not 
entitled  to  both  female  and  minority  representation.  Rather,  the  respondent 
shall  be  required  to  elect  in  writing  the  category  from  which  the  special 
representative  is  requested.  This  new  provision  is  intended  to  preclude 
undue  hardship  on  commands  in  convening  administrative  discharge  boards, 
while  at  the  same  time  accommodating  the  special  request  of  female  and 
minority  members.  It  should  be  noted  that  this  requirement  does  not  affect 
the  right  of  a regular  female  or  minority  member  to  have  an  enlisted  member 
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appointed  to  his/her  board  in  addition  to  either  the  female  or  minority 
representative . 

2.  In  the  area  of  unsuitability,  the  Study  Group  recommends  that 
members  in  pay  grades  E-4  or  above  or  members  with  five  or  more  years  of 
total  active  and/or  inactive  military  service  be  entitled  to  an  administrative 
discharge  board  when  being  processed  for  unsuitability.  The  current  directive 
provides  for  a board  only  in  cases  where  the  member  has  more  than  eight  years 
of  service,  regardless  of  pay  grade.  Considerable  disparity  exists  among 

the  Services  as  to  how  this  provision  is  being  applied.  It  is  applied 
strictly  by  the  Navy,  granting  boards  only  to  members  with  more  than  eight 
years  total  service.  The  Air  Force  provides  boards  to  all  personnel  in  pay 
grades  E-4  or  above,  whereas  the  Army  provides  boards  to  everyone  being 
processed  for  unsuitability  regardless  of  time  in  service  or  grade.  The 
Study  Group  is  of  the  opinion  that  this  disparity  among  the  Services  in 
granting  board  hearings  in  unsuitability  cases  is  an  inequity  which  requires 
correction.  Accordingly,  the  Service  representatives  reached  a compromise 
position  that  each  felt  his/her  own  Service  could  live  with.  The  criteria 
selected  were  each  considered  indicative  of  career  status  and  thus  appro- 
priate points  at  which  the  right  to  a hearing  should  attach. 

3.  The  Study  Group  recommends  incorporation  of  revised  procedures 
concerning  discharges  of  members  of  Reserve  components  not  on  active  duty. 
Previously,  such  a member  had  to  be  notified  by  mail,  return  receipt 
requested  and  received  indicating  delivery  of  the  proposed  action,  and 
advising  the  member  of  his  or  her  rights.  This  proved  to  be  a cumbersome 
procedure  and  was  easily  thwarted  by  the  Reservists  who  refused  to  sign  the 
postal  receipt.  The  revised  procedure  incorporates  provisions  similar  to 
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those  found  in  the  Federal  Rules  of  Criminal  Procedure  which  authorize 
the  delivery  of  process  by  delivering  written  notification  to  the 
individual  personally  or  leaving  written  notification  at  the  individual's 
dwelling  place  or  usual  place  of  abode  with  some  adult  person  residing 
therein  and  mailing  a copy  to  the  individual's  last  known  address.  It  is 
believed  that  the  revised  procedures  will  greatly  assist  in  serving  notice 
of  proposed  discharge  action  on  uncooperative  Reservists  and  will,  at  the 
same  time,  fulfill  the  notice  requirement  necessary  to  satisfy  due  process 
standards . 

4.  The  present  directive  does  not  specify  the  evidentiary  standard 
required  to  support  an  administrative  board's  findings  and  the  Services 
each  apply  a different  standard.  The  Study  Group  concluded  that  there  were 
no  legitimate  "service  differences"  which  justify  application  of  different 
standards  in  this  area  and  recommends  inclusion  in  the  directive  of  a 
requirement  that  the  board's  findings  be  supported  by  a "preponderance  of 
the  evidence . " 

5.  The  Study  Group  has  suggested  an  important  change  in  the  recommen- 
dations that  the  administrative  discharge  board  may  make.  Currently  the 
board  may  either  recommend  retention  or  it  may  recommend  separation  for  a 
specified  reason  and  characterization  of  service.  The  Study  Group's 
proposed  revision  would  also  authorize  the  board  to  recommend  a member  be 
separated  and  that  such  action  be  suspended  on  probation  for  a given  period 
of  time,  which  shall  not  be  less  than  six  months,  nor  more  than  one  year. 
The  Study  Group's  concern  is  that  under  the  current  directive,  the  only  way 
to  arrive  at  a probated  separation  is  to  have  the  board  first  vote  for 
separation.  However,  it  felt  that  many  boards  are  reluctant  to  do  so, 
since  any  recommendation  that  they  might  make  would  not  be  binding  on  the 
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separation  authority.  It  is  believed  that  by  giving  the  board  the  power 

to  make  a binding  recommendation  for  probation  on  the  separation  authority,  , 

boards  will  be  much  less  likely  to  vote  for  retention  of  a member  who  they 

feel  should  be  given  one  more  chance.  Should  the  separation  authority  be 

absolutely  opposed  to  suspending  the  separation  on  probation,  such  authority 

could  forward  the  case  to  the  Secretary  concerned  for  separation  under  the  , 

Secretary's  plenary  authority.  This  would  be  no  different  than  the  procedure 

under  the  current  directive  where  the  board  recommends  retention;  the 

separation  authority  must  either  retain  the  member  or  forward  the  case  to 

the  Secretary  concerned  for  action. 

6.  The  Study  Group  also  suggests  several  substantive  changes  in  the 
area  of  witnesses  before  the  administrative  discharge  boards.  The  primary 
reason  for  the  recommendations  for  change  in  this  area  is  to  promote  clarity 
in  this  area.  Under  the  proposed  directive: 

a.  Witnesses  not  on  active  duty  may  be  invited  to  attend  the 
hearing  to  give  testimony  relevant  to  the  respondent's  case.  Such  witnesses 
must  appear  voluntarily  and  at  no  expense  to  the  government.  If  such  a 
witness  declines  to  appear  because  of  timing,  the  board  may,  if  it  deter- 
mines the  witness'  testimony  to  be  material,  grant  a reasonable  continuance 
to  permit  attendance  of  the  witness. 

b.  In  the  case  of  witnesses  on  active  duty,  the  respondent  shall 
address  requests  for  witnesses  to  the  recorder  or,  in  the  absence  of  a 
recorder,  to  the  convening  authority.  Witnesses  within  the  same  geographical 
area  (100  mile  radius)  as  the  board  is  scheduled  to  meet  will  be  made 
available  to  testify  unless  the  witness'  Commanding  Officer  determines  that 
military  necessity  precludes  the  witness'  attendance.  The  hearing  will  be 
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postponed  or  continued  for  a reasonable  period  of  time  to  permit  attendance 
of  military  witnesses  in  the  geographical  area  of  the  hearing.  If  the 
requested  active  duty  witness  is  not  in  the  geographical  area  of  the 
board's  scheduled  meeting  place,  the  convening  authority  will  make  a 
determination  whether  the  personal  testimony  of  the  witness  is  necessary. 
The  convening  authority's  decision  in  this  regard  is  final.  If  it  is 
determined  that  the  witness  is  necessary,  the  hearing  will  be  postponed  or 
continued  to  permit  attendance  of  the  witness.  If  it  is  determined  that 
the  personal  testimony  of  the  witness  is  not  necessary,  the  hearing  shall 
be  continued  or  postponed  to  provide  the  respondent  with  an  opportunity  of 
obtaining  a written  statement  from  the  requested  witness. 

The  Study  Group  was  concerned  about  preserving  the  basic  rule 
that  there  is  no  absolute  right  to  the  persdnal  appearance  of  a witness. 

At  the  same  time,  however,  the  Study  Group  did  want  to  give  the  respondent 
a full  opportunity  to  obtain  statements  of  witnesses  who  could  not  attend. 

7.  The  current  directive  provides  that  the  respondent  may  challenge 
any  voting  member  of  the  board  for  cause  only.  The  Study  Group  recommends 
retention  of  this  provision;  however,  it  also  recommends  -adding  a specific 
right  of  the  respondent  to  question  the  members  in  order  to  determine  if  a 
basis  to  challenge  for  cause  exists.  While  such  a right  to  question  the 
members  would  seem  inherent  within  the  right  to  challenge  the  members  for 
cause,  it  was  felt  that  in  some  instances  respondents  may  have  been  denied 
such  an  opportunity  in  the  past.  This  language  is  designed  to  eliminate 
such  possibility  in  the  future. 

8.  The  Study  Group  also  recommends  language  which  would  make  it  clear 
that  members  who  absent  themselves  without  authority  after  their  case  has 
been  processed  to  the  point  that  their  presence  is  no  longer  necessary  may 
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be  separated  without  being  returned  to  military  control.  It  must  be 
emphasized  that  this  language  is  not  to  be  confused  with  the  in  absentia 
provision  and  is  not  tied  to  the  18-month  requirement  in  any  way.  Thus, 
a member  who  is  processed  for  frequent  military  involvement  who  absents 
himself /herself  after  board  action  is  complete  could  be  awarded  an  Other 
Than  Honorable  Discharge  without  being  returned  to  military  control. 

SUSPENSION/VACATION  OF  SUSPENSION 

The  Study  Group  has  recommended  two  changes  in  the  area  of  suspension  of 
execution  of  approved  separations. 

1.  The  separation  authority  may  not  suspend  execution  of  an  approved 
separation  on  the  basis  of  fraudulent  enlistment.  This  change  incorporates 
a decision  of  the  Comptroller  General  in  this  regard. 

2.  The  Study  Group  recommends  that  in  a case  where  a member  on  a 
suspended  discharge  is  involved  in  additional  misconduct,  and  the  separation 
authority  decides  to  vacate  the  suspension,  the  member  shall  be  afforded  the 
opportunity  to  make  a written  statement  in  rebuttal  or  explanation  of  the 
member’s  conduct  which  is  alleged  to  form  the  basis  to  vacate  the  suspension. 
It  is  believed  that  such  a right  to  respond  in  writing  is  necessary  in  order 
to  meet  evolving  due  process  standards.  Such  right  would  not  attach, 
however,  where  the  member  has  absented  himself/herself  without  authority  in 
excess  of  15  days. 
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DOD  Directive  1332.14 

SUBJECT:  Enlisted  Administrative  Separations 

References:  (a)  DoD  Directive  1332.14,  subject  as  above,  December  29,  1976 

(hereby  cancelled) 

(b)  through  (J),  see  enclosure  7 


A.  PURPOSE 

This  Directive  reissues  reference  (a)  to  update  the  policies,  standards, 
and  procedures  which  govern  the  administrative  separation  o"  enlisted 
persons  from  the  Military  Services  and  implements  various  provisions  of 
Title  10,  United  States  Code  (reference  (b)).  Reference  (a)  is  superseded 
and  cancelled. 

B.  APPLICABILITY  AND  SCOPE 

The  provisions  of  this  Directive  apply  to  the  Regular  and  Reserve 
components  of  the  Army,  Navy,  Air  Force,  Marine  Corps,  and,  by  agreement 
with  the  Secretary  of  Transportation,  to  the  Coast  Guard,  when  the  terms 
"Military  Services  or  Departments"  are  used  in  this  Directive,  the 
Coast  Guard  is  included. 

C.  DEFINITIONS 

Terms  used  in  this  Directive  are  listed  in  enclosure  1. 

D.  POLICY 

1.  The  Military  Services  have  the  right  to  separate  from  the  Service, 
with  an  appropriate  characterization  of  service,  those  members  who  clearly 
demonstrate  they  are  unqualified  for  retention.  At  the  same  time,  such 
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members  have  rights  which  shall  be  protected. 


2.  In  determining  whether  a member  should  retain  current  * 

military  status  or  be  administratively  separated,  the  member's  entire 

military  record  should  be  evaluated  including  (a)  records  of  nonjudicial 
punishment  imposed  during  a prior  enlistment  or  period  of  service,  (b) 
all  records  of  conviction  by  court-martial,  and  (c)  any  other  factors 
which  are  material  and  relevant. 

3.  The  Military  Services  will  provide  for  separation  under  certain 
circumstances  or  conditions  to  meet  the  needs  of  the  Service  and  its 
members . 

4.  Standards  and  procedures  for  separation  and  retention  are 
prescribed  in  enclosures  2 through  6. 

5.  Except  for  those  members  discharged  under  other  than  honorable 
conditions,  personnel  released  from  active  duty  under  the  provisions 

of  this  directive  may  be  retained  in  the  Ready  Reserve  of  their  respective 
Military  Service  to  fulfill  their  total  military  obligation  in  accordance 
with  reference  (b).  Section  651,  under  standards  and  conditions  established 
by  the  respective  Military  Service  concerned. 


E.  RESPONSIBILITIES 

1.  Each  of  the  Military  Services  shall: 

a.  Prescribe  appropriate  internal  procedures  for  periodic 
explanation  to  members  of  the  types  of  discharges,  the  basis  for  their 
issuance,  and  the  possible  effects  of  various  discharges  upon  reenlistment, 
civilian  employment,  veterans'  benefits,  and  related  matters.  As  a 
minimum,  such  explanation  shall  take  place  each  time  the  Articles  of  the 
Uniform  Code  of  Military  Justice  (UCMJ)  are  explained,  pursuant  to  10  USC  937 
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j reference  (b).  Failure  on  the  part  of  tne  memner  to  receive  or  to 

understand  such  explanation,  however,  shall  in  no  event  be  considered 
a defense  in  an  administrative  discharge  proceeding,  or  a bar  thereto. 

b.  Assure  that  the  purpose  and  scope  of  the  Discharge  Review 
Board  and  the  Board  for  Correction  of  Military /Naval  Records,  established 
pursuant  to  reference  (b) , Sections  1552  and  1553  are  explained  during  the 
separation  processing  of  any  member  discharged  under  other  than  honorable 
conditions. 

2.  The  Assistant  Secretary  of  Defense  (Manpower,  Reserve  Affairs  and 
Logistics)  is  delegated  the  authority  to  modify  or  supplement  this  Directive 
in  a manner  consistent  with  the  policies  set  forth  herein. 

F.  EFFECTIVE  DATE  AND  IMPLEMENTATION 

1.  This  Directive  is  effective  on  . Nothing  in 

this  Directive  shall  establish  grounds  for  recharacterization  of  discharges 
issued  prior  to  this  effective  date. 

2.  Two  copies  of  implementing  documents  shall  be  forwarded  to 

the  Assistant  Secretary  of  Defense  (Manpwer,  Reserve  Affairs  and  Logistics) 
within  120  days  of  issuance. 

Enclosures  - 7 
» 1.  Definitions 

2.  Characterization  of  Service 

3.  Reasons  for  and  Characterization  of  Separations 

4.  Authority  and  Procedures  for  Separation 

5.  Suspension  of  Execution  of  Approved  Separation 
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6.  Procedures  for  Separating  Ready  Reservists  by  Reason  of  Unsatisfactory 
Participation 

7.  References 
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DOD  Directive  1332. 14  (Enel  1) 

DEFINITIONS 

A.  Member.  An  enlisted  man  or  woman  of  the  Armed  Forces. 

B.  Discharge.  Complete  severance  from  all  military  status. 

C.  Release  from  Active  Duty.  Termination  of  active  duty  status  and  transfer 
or  reversion  to  a Reserve  component  not  on  active  duty  including  transfer 

to  The  Individual  Ready  Reserve  (IRR). 

D.  Separation.  A general  term  which  includes  discharge  or  release  from 
active  duty. 

E.  Administrative  Separation.  Discharge  or  release  from  active  duty  upon 
expiration  of  enlistment  or  required  period  of  service,  or  before,  in  the 
manner  prescribed  herein  or  by  law,  but  specifically  excluding  separation 
by  sentence  of  court-martial. 

F.  Military  Record.  Comprises  an  individual's  behavior  while  a member  of 
a Military  Service,  Including  general  comportment  and  performance  of  duty. 

G.  Prior  Enlistment  or  Period  of  Service.  Service  in  any  component  of 

-■«  1 — *“  —■  ■ ■ ■ "■  1 • ■ ■■  ■ ■ ■ , . i.  i ■ t 

the  Military  Services  which  culminated  in  the  issuance  of  a separation 


document. 
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H.  Administrative  Discharge  Board*  A board  appointed  to  render  findings 

4 

based  on  facts  pertaining,  or  believed  to  pertain,  to  a case  and  to  recommend 
retention  in  the  Service,  or  separation  with  probation,  or  separation 
with  reason  specified  and  characterization  of  service  to  be  assigned. 

I.  Separation  Authority.  As  established  herein  and  implemented  by  regula- 
tions issued  by  a Military  Service,  an  official  authorized  to  take  final 
action  with  respect  to  specified  types  of  separation. 

1 

J.  Respondent.  A member  of  a Military  Service  who  has  been  notified 
that  action  has  been  initiated  to  separate  him/her  under  a specified 
Service  regulation. 

K.  Counsel.  A lawyer,  within  the  meaning  of  Article  27(b)(1)  of  the 
UCJU  (reference  (b)) or  a civilian  attorney  employed  at  respondent's  own 
expense. 

L.  Characterization  of  Service  for  Administrative  Separations.  A determina- 
tion reflecting  a member's  military  behavior  and  performance  of  duty 

during  a specific  period  of  service.  The  three  characterizations  are: 

* (1)  honorable,  (2)  under  honorable  conditions,  and  (3)  under  other  than 

honorable  conditions . , 

M.  Minority  Group.  A segment  of  the  population  that  possesses  common  . 

traits  that  are  transmissable  by  descant  or  common  characteristics  and 
a cultural  heritage  significantly  different  from  that  of  the  general 
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population.  Such  groups  Include,  but  are  not  limited  to  Blacks,  American 
Indians,  Mexican  Americans,  Puerto  Ricans,  Eskimos,  Aleuts,  Asian  Americans 
and  Spanish-sumamed  Americans. 
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DOD  Directive  1332.14  (Enel  2) 


CHARACTERIZATION  OF  SERVICE 

A.  Guidelines . Minimum  standards  of  acceptable  personal  conduct  and  per- 
formance of  duty  for  U.S.  Armed  Forces  personnel  are  found  in  the  UCMJ 
and  Service  regulations,  which  embody  time-honored  customs  and  traditions 
of  the  U.S.  military  services.  "Honorable  service"  in  the  U.S.  military 
context  is  the  basic  designation  used  to  recognize  the  reason  for  separation 
or  the  manner  in  which  a servicemember  performed  his/her  service,  based 
upon  a wide  and  variable  range  of  related  attributes,  such  as  courage, 
fidelity,  honesty,  trustworthiness,  and  effectiveness,  as  subjectively 
measured  within  the  military  chain  of  command.  Therefore,  care  must  be 
exercised  in  determining  the  reason  for  separation,  and  that  the  character 
of  service  is  reflected  as  follows: 

1.  Honorable  (Honorable  Separation):  Predicated  upon  a member's 
record  as  defined  in  enclosure  1,  with  due  consideration  for  the  member's 
age,  length  of  service,  grade  and  general  aptitude  unless  otherwise 
specified  herein.  A member  will  not  necessarily  be  denied  an  honorable 
characterization  solely  by  reason  of  a specific  number  of  convictions 

by  courts-martial  or  actions  under  Article  15  of  the  UCMJ,  reference  (b) 
Section  815  during  his/her  current  enlistment  or  period  of  obligated 
service. 

2.  Under  Honorable  Conditions  (General  Separation) : Appropriate 
when  a member's  military  record  is  not  sufficiently  meritorious  to  warrant 
an  honorable  characterization  of  service. 


1.  Under  Other  Than  Honorable  Conditions  (OTH  Discharge 
Appropriate  when  a member  is  discharged  for  (a)  misconduct  or  security 
reasons  when  based  on  the  approval  of  a recommendation  of  an  administrative 
discharge  board  or  waiver  of  the  right  to  board  action,  or  (b)  resignation 
or  request  for  discharge  for  the  good  of  the  Service.  Members  assigned 
this  characterization  of  service  will  be  discharged. 

a.  No  member  shall  be  discharged  under  other  than  honorable 
conditions,  if  the  grounds  for  such  action  are  based  wholly  or  in  part 
upon  acts  or  omissions  for  which  the  member  has  been  previously  tried 
by  court-martial  resulting  in  acquittal  or  action  having  the  effect 
thereof,  except  when  such  acquittal  or  equivalent  disposition  is  based 
on  a legal  technicality  not  going  to  the  merits. 

\ 

b.  No  member  shall  be  discharged  under  other  than  honorable 
conditions  unless  the  member  is  afforded  the  right  to  present  his/her 
case  before  an  administrative  discharge  board,  with  the  advice  and 
assistance  of  counsel,  and  unless  such  discharge  is  supported  by  approved 
board  findings  and  an  approved  board  recommendation  for  such  a discharge. 

As  exceptions,  a discharge  under  other  than  honorable  conditions  may  be 

• Issued  without  board  action  If  the  member  (1)  Is  beyond  military  control 

by  reason  of  prolonged  unauthorized  absence,  subject  to  the  limitations 

* 

of  reference  (b) , Section  1163,  if  a member  of  a Reserve  Component 
(see  enclosure  A),  (2)  resigns  or  requests  discharge  for  the  good  of 
the  Service,  or  (3)  waives  his/her  right  to  board  action. 
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B.  Special  Considerations 

1.  Uncharacterized  service  may  be  appropriate  when  a member's 
term  of  military  service  has  been  of  insufficient  length  to  warrant 
characterization  or  when  unusual  circumstances  indicate  an  inconsistency 
with  the  concept  of  characterization.  Such  a determination  may  be 

* 

made  when  a member  is  separated  during  recruit  or  basic  training, 
except  in  the  case  of  misconduct,  or  in  unusual  circumstances,  on  a 
case  by  case  basis,  when  determined  by  tha  Secretary  concerned. 

2.  In  any  case  in  which  a discharge  Under  Other  Than  Honorable 
Conditions  is  authorized  under  this  Directive,  a member  may  receive 

an  under  honorable  conditions  characterization  if,  during  the  member's 
current  enlistment  or  period  of  obligated  service,  or  any  voluntary 
or  involuntary  extension  thereof,  or  period  of  prior  service,  the 
member  has  been  awarded  a personal  decoration  as  defined  by  the  member's 
Service,  or  if  warranted  by  the  particular  circumstances  of  a specific 
case. 

3.  Except  as  Indicated  below,  the  characterization  of  service  of  the 
current  enlistment  or  period  of  service  will  be  determined  solely  by  the 
member's  military  record  during  that  enlistment  or  period  of  service, 

* plus  any  extensions  thereof  prescribed  by  law  or  by  the  Military  Service 

concerned,  or  effected  with  the  consent  of  the  member.  The  following 
shall  not  be  considered: 

m 
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a.  Prior  service  activities,  including  but  not  limited  to  records 
of  conviction  by  courts-martial,  records  of  nonjudicial  punishments, 
records  of  absence  without  leave,  or  commission  of  other  offenses  for 
which  punishment  was  not  Imposed. 

b.  Preservice  activities,  excepting  misrepresentations.  Including 
omission  of  facts  which,  if  known,  would  have  precluded,  postponed,  or 
otherwise  affected  the  member's  eligibility  for  enlistment  or  induction. 

C.  When  released  or  discharged  from  active  duty  under  the  provisions 
of  this  Directive,  a member  shall  be  provided  a document  reflecting  the 
period  of  service  concerned  in  accordance  with  DoD  Instruction  1336.1 
(reference  (c)).  Upon  request,  the  member  will  also  be  provided  with 
written  evidence  of  the  characterization  of  service,  if  applicable. 

In  the  case  of  an  Honorable  Discharge,  an  Honorable  Discharge  certificate 
(DD  Form  256)  will  be  awarded.  Characterization  of  service  upon  completion 
of  total  military  obligation  will  normally  be  the  same  as  the  characterization 
assigned  upon  release  from  active  duty,  unless  other  circumstances  justify 
a different  characterization.  The  General  Discharge  certificate  (DD  Form  257) 
and  the  Discharge  Under  Other  Than  Honorable  Conditions  certificate  (DD  Form 
■ 794)  will  only  be  issued  in  appropriate  cases  involving  members  discharged 

from  a Reserve  Component. 
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DoD  Directive  1332.14  (Enel  3) 


REASONS  FOR  AND  CHARACTERIZATION  OF  SEPARATIONS 

A.  Expiration  of  Enlistment  or  Fulfillment  of  Service  Obligation.  A 
member  separated  by  reason  of  expiration  of  the  term  of  obligated  service 
will  be  assigned  an  honorable  characterization. 

B.  Convenience  of  the  Government.  A member  separated  by  reason  of  the 
convenience  of  the  Government  will  be  assigned  an  honorable  characterization. 
Separation  by  reason  of  the  convenience  of  the  government  may  be  effected 
for  such  reason  as  may  be  prescribed  by  the  Secretary  of  the  Military 
Department  concerned  and  will  include  the  followings 

1.  General  demobilization,  reducting  in  authorized  strength  or  an 
order  applicable  to  all  members  of  a class  of  personnel  specified  in 
the  order. 

2.  Acceptance  of  a commission  or  appointement  or  acceptance  into 
a program  leading  to  a commission  or  appointment  in  any  branch  of  the 
Armed  Forces,  for  active  duty  only. 

3.  Immediate  enlistment  or  reenlistment. 

4.  Erroneous  induction,  enlistment,  extention  of  enlistment,  which  are 
defined  aa  cnee  that  would  not  have  occurred  had  the  true  facts  been  known 


to  the  Government  and  had  the  proper  actions  been  taken  based  on 
those  facts. 


5.  Early  separation  of  personnel  under  various  authorized  programs 
or  circumstances. 

t -*■ 

6.  Pregnancy  or  childbirth  Involving  women  members,  upon  their 
request,  unless  the  Secretary  of  the  Military  Department  determines 
that  retention  is  in  the  best  interest  of  the  service. 

7.  Inability  to  perform  prescribed  duties,  repetitive  absenteeism 
or  nonavailability  for  worldwide  assignment  resulting  from  parenthood. 

8.  Conscientious  objection  In  accordance  with  DoD  Directive 
1300.6  (reference  (d)). 

9.  Sole  surviving  son/daughter  and  certain  family  members  In  accordance 
with  DoD  Directive  1315.14  (reference  (e)). 

10.  Physical  or  mental  condition,  not  a disability,  which  inter- 
feres with  assignment  to  and/or  performance  of  duty,  including  but 

not  limited  to  chronic  seasickness,  airsickness,  enuresis,  etc.  • 

11.  Marginal  performance.  For  purposes  of  standardization  this  % 

program  will  be  referred  to  as  the  marginal  performer  program  by  all 

Military  Services. 
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a.  Application  of  this  provision  is  limited  to  members  meeting 
the  following  criteria: 

(1)  Members  separated  under  this  program  must  be  assigned  to: 

(a)  basic/recruit  training;  (b)  initial  skill  training  lmedidately  following 
basic/recruit  training;  or  (c)  an  organizational  unit  for  an  appropriate 
period  of  evaluation,  as  determined  by  the  Secretary  of  the  Military  Depart- 
ment concerned,  but  not  less  than  60  days. 

(2)  The  members  considered  must  be  in  their  initial  enlistment  in 
that  particular  Military  Service,  serving  in  pay  grade  E-3  or  below  and  are 
eligible  until  completion  of  24  months  of  active  service. 

(3)  The  member  must  be  medically  qualified  for  separation. 

(4)  The  member  must  have  completed  any  unsuspended  disciplinary 
punishment  and  not  have  received  more  than  a combination  of  three  Article  15 
punishments  or  convictions  by  court-martial  following  completion  of  basic/ 
recruit  training. 

(5)  The  member  must  not  be  about  to  stand  trial  for  violation 
of  the  Uniform  Code  of  Military  Justice  or  have  pending  an  unexecuted 
or  a suspended  punitive  discharge. 

^ b.  Marginal  or  nonproductive  performers  are  those  identified  by 

reasons  of  the  member's: 
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(1)  Failure  to  attain  or  maintain  required  job  skill  proficiency, 


either  by  associated  inaptitude  or  lack  of  reasonable  effort; 

(2)  Presence  creating  an  administrative  burden  to  the  command 
due  to  repeated  minor  military  or  disciplinary  infractions;  or 

(3)  Performance  which  has  not  contributed  to  unit  readiness 

and  mission  accomplishment  as  evidenced  by  below  average  performance  ratings 
or  demonstrated  incapacity  to  meet  performance  standards. 

c.  As  a minimum,  the  Military  Services  shall  establish  procedures 
wherein  rebuttal  by  an  individual  being  involuntarily  separated  will  be 
considered  by  the  separation  authority. 


C.  Dependency  or  Hardship.  A member  separated  by  reason  of  dependency 
or  hardship  will  be  assigned  an  honorable  characterization. 

1.  Separation  may  be  directed  when  genuine  dependency  or  undue 
hardship  exists,  and 

a.  The  hardship  or  dependency  is  not  of  a temporary  nature; 

b.  Conditions  have  arisen  or  have  been  aggravated  to  an  excessive 
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decree  nlnre  entry  into  the  Service  and  the  member  has  made  every 
reasonable  effort  to  remedy  the  situation; 

r.  The  separation  will  eliminate  or  materially  alleviate  the 
condition;  and 

d.  There  are  no  means  of  alleviation  readily  available  other 
than  the  separation. 

7.  Undue  hardship  does  not  necessarily  exist  solely  because  of 
altered  present  or  expected  income  or  because  oT  separation  from  the 
member’s  family  that  causes  the  Inconveniences  normally  Incident  to 
military  service. 

D.  Minority.  A member  who  Is  under  age  17  at  the  time  the  member ’s 
minority  is  discovered  shall  be  processed  In  accordance  with  paragraph 

E,  enclosure  (1).  Where  the  member  has  attained  age  17  prior  to  the 
discovery  of  this  defect,  the  member  shall  be  discharged  with  an 
honorable  characterization  upon  application  by  the  parents  or  guardian 
of  a member  made  to  the  separation  authority  within  90  days  after  the 
member's  enlistment  where: 

1.  There  Is  evidence  satisfactory  to  the  separation  authority  that 
the  member  Is  under  18  years  of  age;  and 

2.  The  member  enliated  without  the  written  consent  of  the  member's 
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parent  or  guardian,  it  the  member  is  not  emancipated  and  is  under  the 
control  oi  his/her  parent  or  guardian. 

Vold/Vuidable  b.n  1 is  Linents . In  those  cases  in  which  an  individual 

was  statutorily  ineligible  to  enlist  or  court-martial  jurisd i cat  ion 

is  lacking  over  the  individual  because  ol  the  detective  creation  ot  an 

enlistment,  the  individual  may  be  released  from  active  service.  Such 

individuals  shall  be  issued  a DU  Form  214,  Certificate  ot  Kelease  oi 

Discharge  I tom  AcLIve  Duty,  to  allow  them  Lo  accounL  for  periods  under 

* 

military  control  but  such  document  shall  not  constitute  a discharge 
and  shall  not  assign  a characterization  of  setvlce.  in  those  cases 
where  the  detect  was  waiverable  or  is  no  longer  present,  such  individuals 
may  be  retained  unde i regulations  prescribed  by  Lite  Military  Service 
c out  e rued . 

t.  PI  sab  1 1 i t y . A member  separated  by  reason  ot  disability  will  be 
discliaiged  with  an  honoiable  character i zal f on . Disability  exists 

I 

when  it  lias  been  determined  that  a member  is  physically  unfit  to 
perform  the  duties  uf  the  member's  office,  rank,  grade,  or  rating, 
and  Is  not  entitled  to  retirement  under  llie  provisions  of  reference 
(b) , chapter  bl. 

G.  Pergonal  Abuse  of  Drugs  Other  Than  Alcoholic  Beverages.  A member 
will  be  discharged  with  an  honorable  characterization  when  identification 
as  a drug  abuser  is  based  on  evidence  developed  as  a direct  or  indirect 
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result  of  a urinalysis  test  administered  for  identification  of  drug 

abusers,  or  by  a member's  volunteering  for  treatments  for  a drug  ‘ 

problem  under  a drug  identification  and  treatment  program  administered 

I 

by  the  member’s  particular  Military  Service,  and: 

| 

1.  The  member's  record  indicates  a lack  of  potential  for  continued 
military  service;  or 

2.  Long-term  rehabilitation  is  determined  necessary  and  member 
is  transferred  to  a Veteran's  Administration  or  civilian  medical 
facility  for  rehabilitation;  or 

3.  Member  has  failed,  through  inability  or  refusal,  to  participate 
in,  cooperate  in,  or  complete  a drug  abuse  treatment  and  rehabilitation 
program. 

Note:  It  is  essential  to  assure  compliance  with  both  the  letter  and 
spirit  of  the  rule  of  law  announced  in  United  States  v.  Ruiz  (23  USCMA 
181,  48  CMP  797  (1976)).  Extreme  care  should  be  exercised  to  assure 
that  a member  identified  for  separation  under  this  provision  is  not 
discharged  with  less  than  an  honorable  discharge,  based  on  some  separate 
and  distinct  reason  for  discharge,  unless  It  can  be  clearly  demonstrated 
that  evidence  of  drug  use  obtained  through  the  identification  process 
described  herein  was  not  directly  or  indirectly  utilized  in  establishing 
such  separate  and  distinct  reason.  It  is  desirable  for  field  commanders 
to  consult  with  legal  personnel  concerning  implementation  of  this  note. 
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H.  Unsuitability.  A member  separated  from  active  duty  or  a reserve 
unit  by  reason  of  unsuitability  will  be  assigned  an  honorable  characterization 
when  It  has  been  determined  that  the  individual  is  not  currently  suitable 
for  further  military  service.  Factors  considered  under  this  category 
are  normally  of  a non-voluntary  nature,  apparently  beyond  the  control 
of  the  member,  which  make  retention  incompatible  with  the  best  interest 
of  the  Military  Services.  Where  military/disciplinary  infractions  are 
involved,  the  member  should  be  considered  for  processing  for  misconduct. 
Administrative  separation  action  under  paragraphs  2.,  5.,  and  6.  of  this 
provision  will  not  normally  be  initiated  until  a member  has  been  counseled 
concerning  deficiencies  and  afforded  a reasonable  opportunity  to  overcome 
them.  Unsuitability  is  evidenced  by  one  or  more  of  the  following: 

1.  Personality  Disorder:  As  determined  by  a medical  officer  or 
u©ntract  physician  (preferably  a psychiatrist)  or  clinical  psychologist 
and  described  in  the  Diagnostic  and  Statistical  Manual  (DSM-11)  of  Mental 
Disorders  American  Psychiatric  Association  (reference  ( f ) ) ; which 
interferes  with  member's  ability  to  adequately  perform  duties.  Exception: 
Combat  exhaustion  and  other  acute  situational  maladjustments. 


1/  Section  on  mental  disorders.  International  Classification  of  Diseases 
and  Injuries-8,  Diagnostic  and  Statistical  Manual  (DSM-11)  of  Mental 
Disorders,  2nd  Edition,  Committee  on  Nomenclature  & Statistics, 
American  Psychiatric  Association,  Washington,  D.C. , 1968 
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2.  Alcohol  Abuse.  A member  who  has  been  involved  in  alcohol 


related  incidents  and  who  is  offered  but  fails  through  inability  or 
refusal  to  participate  in,  cooperate  in,  or  complete  an  alcohol  abuse 
treatment  and  rehabilitation  program. 

3.  Homosexual  acts  not  falling  within  the  purview  of  paragraph  J.6. 
(including  acts  prior  to  the  current  period  of  service)  and  homosexual 
tendencies.  Since  any  form  of  homosexuality  is  incompatible  with  military 
service,  discharge  processing  is  mandatory  unless  competent  authority 
determines  that  the  allegations  are  groundless. 

4.  Other  aberrant  sexual  tendencies  including,  but  not  limited  to, 
sexual  reassignment,  marriage  between  personnel  of  the  same  sex,  voyeurism, 
and  transvestism.  Since  other  aberrant  sexual  tendencies  such  as  these  are 
incompatible  with  military  service,  discharge  processing  is  mandatory  unless 
competent  authority  determines  that  the  allegations  are  groundless. 

5.  Apathy,  defective  attitude,  and  inability  to  expand  effort  construc- 
tively which  is  a significant  observable  defect  apparently  beyond  the  control 
of  the  member  and  elsewhere  not  readily  describable. 

6.  Inaptitude  which  is  a lack  of  general  adaptability,  want  of  readiness 
of  skill,  unhandiness,  or  inability  to  learn. 

7.  Mitigated  or  extenuated  cases  of  misconduct.  If,  in  a separation 
proceeding  for  misconduct  (paragraph  J) , an  Administrative  Discharge  Board 
or  Separation  Authority  determines  the  overall  record  clearly  warrants  an 
honorable  characterization,  the  service  member  may  be  processed  under  this 
paragraph  for  unsuitability. 
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X.  Security . Members  separated  by  reasons  of  security  will  be  discharged 
with  an  appropriate  characterization  and  under  conditions  and  procedures 
stipulated  by  the  Secretary  of  Defense,  as  set  forth  in  DoD  Directive 
5210.9  (reference  (c)  ) and  similar  Directives  applicable  to  the  Coast 
Guard,  when  retention  is  clearly  inconsistent  with  the  interest  of 
national  security. 

J.  Misconduct . Members  separated  by  reason  of  misconduct,  except  as 
provided  in  para  J.ll  below,  will  be  given  a discharge  under  honorable 
conditions  (General)  or  discharged  under  other  than  honorable  c^  uitions 
(OTH)  as  the  particular  circumstances  in  a given  case  warrant.  Administrative 
discharge  action  under  paragraphs  1.,  and  2.,  of  this  provision  will  not 
normally  be  initiated  until  a member  has  been  counseled  concerning 
deficiencies  and  afforded  a reasonable  opportunity  to  overcome  them. 

Discharge  for  misconduct  is  appropriate  when  it  has  been  determined  that  an 
individual  is  unqualified  for  further  military  service  because  the  member's 
military  record  in  the  current  enlistment  or  period  of  obligated  service 
evidences  one  or  more  of  the  following  patterns  of  conduct,  acts,  or 
conditions : 

1.  Frequent  involvement  of  a discreditable  nature  with  civil  or 
military  authorities. 

2.  Frequent  contraction  of  venereal  diseases. 

3.  An  established  pattern  of  shirking  which  is  the  deliberate 
evasion  of  duty. 
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4.  An  established  pattern  showing  dishonorable  failure  to  pay 


Just  debts. 

5.  An  established  pattern  showing  dishonorable  failure  to 
contribute  adequate  support  to  dependents  or  failure  to  comply  with 
orders,  decrees,  or  judgements  of  a civil  court  concerning  support 
of  dependents. 

6.  Sexual  deviation,  including  but  not  limited  to: 

a.  Lewd  and  lascivious  acts. 

b.  Sodomy. 

c.  Indecent  exposure. 

d.  Indecent  acts  with  or  assault  upon  a child. 

e.  Aggravated  in-service  homosexual  acts,  to  include: 

(1)  The  attempt,  solicitation  or  accomplishment  of  a homosexual 
act  with  a child  under  the  age  of  16  years,  regardless  of  the  cooperation 
of  the  child. 

(2)  The  attempt,  solicitation  or  accomplishment  of  a homosexual 
act  accompanied  by  assault  or  coercion  so  that  one  party  involved  did  not 
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willingly  cooperate  or  consent  or  where  the  consent  or  cooperation  was 
obtained  through  force,  fraud  or  intimidation. 


f.  Prostitution  which  is  the  act  of  a male  or  female  engaging  in 
sexual  activity  for  payment. 

g.  Other  indecent  acts  or  offenses. 

NOTE:  Since  sexual  deviation  is  incompatible  with  military  service,  dis- 

charge processing  is  mandatory  unless  competent  authority  determines 
that  the  allegations  are  groundless. 

7.  Drug  abuse,  which  is  the  illegal  or  wrongful  introduction  into  a 
military  reservation,  or  the  improper,  illegal,  or  wrongful  use, 
possession,  sale,  transfer,  of  any  narcotic  substance,  intoxicating 
inhaled  substance,  marijuana,  or  controlled  substance,  as  established 

by  reference  (h) , Section  812,  when  supported  by  evidence  not  attributed 
to  a urinalysis  administered  for  Identification  of  drug  abusers  or  to 
a member's  volunteering  for  treatment  under  the  drug  identification  and 
treatment  program  administered  by  his/her  particular  Military  Service. 

8.  Conviction  by  civil  authorities  (foreign  or  domestic) , or  action 
taken  which  is  tantamount  to  a finding  of  guilty,  of  an  offense  for  which 
the  maximum  penalty  under  the  UCMJ  (reference  (b))  is  death  or  confinement 
for  one  year  or  more;  or  which  Involves  moral  turpitude;  or  where  the  offender 
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is  adjudged  a juvenile  delinquent,  wayward  minor,  or  youthful  offender, 
or  la  placed  on  probation,  or  punished  In  any  way,  as  the  result  of  an 
offense  Involving  moral  turpitude.  If  the  offense  is  not  listed  in  the 
Manual  for  Courts-Martial,  1969  (Rev.),  Table  of  Maximum  Punishments, 
or  is  not  closely  related  to  an  offense  listed  therein,  the  maximum 
punishment  authorized  by  the  U.S.  Code  or  the  District  of  Columbia  Code, 
whichever  is  lesser,  applies.  A member  is  subject  to  discharge  although 
he/she  has  filed  an  appeal  or  stated  his/her  intention  to  do  so.  However, 
it  will  be  the  general  policy  to  withhold  the  execution  of  the  approved 
discharge,  pending  outcome  of  the  appeal.  If  the  execution  of  the  dis- 
charge is  considered  appropriate  without  waiting  for  final  action  on  the 
appeal,  the  member  may  be  discharged  upon  the  direction  of  the  Secretary 
concerned. 

9.  Procurement  of  a fraudulent  enlistment,  induction,  or  period  of 
active  service  through  any  deliberate  material  misrepresentation,  omission, 
or  concealment  which,  if  known  at  the  time,  might  have  resulted  in  rejection. 
The  enlistment  of  a minor  with  false  representation  as  to  age  without 
proper  consent  will  not,  in  itself,  be  considered  as  fraudulent  enlistment 
(see  paragraph  D,  enclosure  3).  Where  there  is  no  court-martial  Jurisdiction 
over  the  member  because  of  the  manner  in  which  the  individual's  enlistment 
was  effected,  the  individual  shall  be  processed  for  separation  in  accordance 
with  paragraph  E,  enclosure  3. 

10.  Prolonged  unauthorized  absence,  continuous  for  one  year  or  more. 
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11.  "Unsatisfactory  participation"  in  a unit  of  the  Ready  Reserve 
as  defined  in  DOD  Directive  1215.13  (reference  (i)),  under  procedures 
outlined  in  enclosure  6 of  this  Directive.  For  ease  of  reference, 
this  definition  is  repeated  below: 

Unsatisfactory  participation  by  a member  of  the  Ready  Reserve  consists 
of  failure  to  fulfill  individual  obligation  or  agreement  to  be  a member 
of  a unit  of  the  Ready  Reserve  as  described  in  reference  (b) , Section 
286a;  or  failure  to  meet  the  standards  as  prescribed  by  the  Military 
Departments  concerned  for  attendance  at  training  drills,  attendance 
at  active  duty  for  training,  for  training  advancement,  or  for  performance 
of  duty. 

Members  separated  under  this  provision  who  are  determined  to  be 
mobilization  assets  will  be  transferred  to  the  IRR  and  tentatively  assigned 
an  appropriate  characterization  of  service,  normally  under  OTH  conditions. 
The  proposed  discharge  procedures  contained  herein  also  apply  to  individuals 
who  are  released  from  active  duty  prior  to  expiration  of  term  of  service 
for  the  express  purpose  of  joining  a reserve  component  to  complete  their 
enlistment  and  who  fall  to  satisfactorily  participate. 

K.  Resignation  or  Request  for  Discharge  for  the  Good,  of  the  Service  and 
to  Escape  Trial  by  Court-Martial.  Discharge  under  other  than  honorable 
conditions  (OTH)  is  authorized,  subject  to  procedures  and  safeguards 
specified  in  paragraph  G,  enclosure  4 of  this  Directive,  upon  resignation 
or  request  for  discharge,  where  court-martial  charges  against  a member 
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have  been  referred  to  trial  for  conduct  which  could  result  in  the 
imposition  of  a punitive  discharge,  (the  provisions  of  the  Table  of 
Maximum  Punishments,  Section  B,  paragraph  127c,  Manual  for  Courts- 
Martial,  1969  (Rev.),  are  not  applicable  to  requests  for  discharge 
pursuant  to  this  paragraph). 

L.  Secretarial  Plenary  Authority.  Notwithstanding  the  specific 
provisions  of  this  or  any  other  Directive,  or  any  proceedings, 
decisions  or  action  in  accord  with  this  or  any  other  Directive, 
the  Secretary  concerned  may  direct  the  separation  of  any  member 
with  an  Honorable  or  General  characterization  prior  to  the  expiration 
of  term  of  service,  after  determining  it  to  be  in  the  best  interest 
of  that  Department. 
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DOD  Directive  1332.14  (Enel  4) 


AUTHORITY  AND  PROCEDURES  FOR  SEPARATION 

A.  Convenience  of  the  Government.  A separation  with  an  honorable 
characterization  may  be  approved  by  the  member's  commanding  Officer  or 
higher  authority  when  it  has  been  determined  that  the  member  merits 
separation. 

B.  Unsuitability.  A separation  with  an  honorable  characterization  may 

be  approved  by  the  commander  exercising  special  court-martial  jurisdiction 
or  higher  authority. 

1.  A member  in  pay  grade  E-3  or  below  with  less  than  five  years  of 
total  active  and/or  reserve  military  service  shall  be  notified  in  writing 
of  the  proposed  action  and  shall  be  afforded  an  opportunity  to  consult 
with  counsel,  if  reasonably  available,  and  to  make  a statement  in  the 
member's  own  behalf  or  to  decline  the  opportunity  in  writing.  This 
correspondence  shall  be  filed  in  the  member’s  permanent  record. 

2.  A member  in  pay  grade  E-4  or  higher  or  a member  with  five  or 
more  years  of  total  active  and/or  reserve  military  service  shall  be 
separated  by  reason  of  unsuitability  only  in  accordance  with  the  safe- 
guards and  procedures  specified  in  paragraphs  D.2.a  & b below. 

C.  Other  Reason  for  Honorable  Separations.  A separation  with  an 
honorable  characterization  may  be  approved  by  the  member's  commanding 


officer  or  higher  authority  when  it  has  been  determined  that  the  member 
merits  separation  because  of  expiration  of  enlistment  or  fulfillment 
of  service  obligation,  dependency  or  hardship,  minority,  disability, 
and  personal  abuse  of  drugs  other  than  alcoholic  beverages. 

D.  Misconduct.  A discharge  under  honorable  conditions  (General) 
or  discharge  under  other  than  honorable  conditions  (OTH)  is  authorized. 

1.  Separation  Authority. 

a.  A discharge  under  honorable  conditions  (General)  may  be 
approved  by  a commander  exercising  special  court-martial  jurisdiction  or 
higher  authority. 

b.  A discharge  under  other  than  honorable  conditions  (OTH) 

may  be  approved  by  a commander  exercising  general  court-martial  jurisdiction 
or  higher  authority.  This  authority  may  be  delegated  to  a general  or  flag 
officer  in  command  who  has  a judge  advocate  or  law  specialist  on  his/her 
staff  for  cases  arising  in  that  command.  Every  action  taken  pursuant  to 
such  delegation  shall  state  the  specific  authority  therefor. 

2.  Safeguards  and  Procedures. 

a.  A member  who  is  under  military  control  shall  be  notified 
in  writing  of  the  basis  for  the  proposed  discharge  action  and  advised 
that  the  member  has  the  following  rights: 

f 
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To  present  his/her  case  before  an  administrative  discharge 

4 

To  be  represented  by  counsel  as  described  in  paragraph  F.3.a. 

To  submit  statements  in  the  member's  own  behalf. 

To  waive  the  above  rights  in  writing.  The  member  shall  be 
given  an  opportunity  to  consult  with  counsel,  prior  to  waiving  such  rights. 

b.  If  a member  waives  his/her  rights,  the  separation  authority 
may  disapprove  the  waiver  and  refer  the  case  to  an  administrative  discharge 
board,  or  direct  retention  on  active  duty,  or  direct  discharge.  If 
discharge  is  directed,  the  character  of  service  will  be  specified  except 

as  provided  in  enclosure  2. 

c.  A member  unable  to  appear  in  person  before  an  administrative 
discharge  board,  by  reason  of  confinement  by  civil  authorities  shall 

be  advised  (by  registered  mail  or  certified  mall,  return  receipt  requested) 
of  the  proposed  discharge  action,  the  type  of  characterization  of  service 
that  may  be  assigned,  and  the  fact  that  action  has  been  suspended  to  give 
the  member  the  opportunity  to  exercise  the  following  rights: 

(1)  To  have  his/her  case  considered  by  an  administrative  separation 

board. 
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board. 

(2) 

below. 

(3) 

(4) 
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(2)  To  request  appointment  of  a military  counsel  to  represent 


the  member  and  in  the  member's  absence,  present  the  member's  case  before 
an  administrative  separation  board. 

(3)  To  submit  statements  in  the  member's  own  behalf. 

(4)  To  waive  the  foregoing  rights,  either  in  writing  or  by 
failing  to  reply  to  the  letter  of  notification  within  a prescribed 
time  limit. 

d.  A member  of  a reserve  component  not  on  active  duty  shall  be 
notified  of  any  Intended  discharge  action.  Notification  may  be  effected 
by  mailing  the  written  notification  to  the  reservist  by  registered 
or  certified  mail  — restricted  delivery,  return  receipt  requested,  by 
delivering  written  notification  to  the  reservist  personally,  or  by  leaving 
written  notification  at  the  reservist's  dwelling  house  or  usual  place  of 
abode  with  an  adult  person  then  residing  therein  and  by  mailing  a copy  to 
the  reservist's  last  known  address.  No  discharge  action  may  be  taken 
absent  proof  that  a notification  was  effected.  A return  receipt  signed  by  the 
reservist  acknowledging  receipt  of  written  notification  will  satisfy 
this  requirement  as  will  an  affidavit  stating  that  the  affiant  delivered 
written  notification  to  the  reservist  personally  or  that  the  affiant 
left  written  notification  at  the  reservist's  dwelling  house  or  usual 
place  of  abode  with  an  adult  person  then  residing  therein  and  that  the 
affiant  mailed  a copy  to  the  reservist's  last  known  address.  In  all 
cases,  the  reservist  shall  be  advised  of  the  (1)  proposed  discharge 
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action,  (2)  type  of  characterization  of  service  that  may  be  assigned 
and  (3)  suspension  of  administrative  discharge  proceedings  to  give 
him/her  the  opportunity  to  exercise  the  following  rights: 

(1)  To  have  his/her  case  considered  by  an  administrative 
separation  board. 

(2)  To  request  appointment  of  a military  counsel  to  represent 
the  member  and  in  the  member's  absence,  present  the  member's  case  before 
an  administrative  separation  board. 

(3)  To  submit  statements  in  the  member's  own  behalf. 

(4)  To  waive  the  foregoing  rights,  either  in  writing  or 

by  failing  to  reply  to  the  letter  of  notification  within  a prescribed 
time  limit. 

e.  A member  beyond  military  control  by  reason  of  unauthorized  absence: 

(1)  May  be  discharged  under  other  than  honorable  conditions  in 
absentia  under  any  of  the  following  circumstances: 

(a)  When  the  prosecution  of  the  member  is  apparently  barred 
by  statute  of  limitations  (reference  (b) , Section  843).  In  those 
cases,  a discharge  under  other  than  honorable  conditions  may  be  directed 
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at  any  time  after  it  is  determined  that  prosecution  is  so  barred,  provided 
that  upon  consideration  of  available  extenuating,  mitigating  and  aggravating 
factors  in  each  case,  the  separation  authority  determines  that  the  best 
interests  of  the  Military  Services  will  be  served  by  issuance  of  such 
discharge. 

(b)  When  the  member  who  is  an  alien  has  gone  to  a foreign 
country  where  the  U.S.  has  no  authority  to  apprehend  such  a member 
under  a treaty  or  agreement. 

(c)  When  the  member  has  been  absent  for  a period  of  18 

months  or  more,  on  a case-by-case  basis,  as  determined  by  the  Secretary  . 

concerned. 

(2)  Shall  be  notified  of  the  imminent  discharge  action  and 
the  effective  date  thereof  by  registered  or  certified  mail,  return 
receipt  requested,  forwarded  to  the  record  address  of  the  member,  or 
next  of  kin,  as  appropriate. 

(3)  Shall  be  subject  to  the  separation  limitations  of  (reference 
(b) , Section  1163) , if  a member  of  a Reserve  component. 

• 

E.  Unauthorized  Absence  When  Involuntary  Discharge  is  Pending;  Members 
who  absent  themselves  without  authority  while  being  processed  for  Involuntary 
discharge  need  not  be  returned  to  military  control  solely  for  execution  of 
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the  discharge.  Notwithstanding  the  provisions  of  D.2.e.  above,  an  approved 
administrative  discharge  may  be  executed  if: 


1.  Processing,  at  least  insofar  as  the  member's  presence  is  required, 
was  complete  at  the  time  the  unauthorized  absence  began;  and 

2.  A commander  exercising  special  court-martial  jurisdiction  determines 
that  the  member's  return  to  military  control  for  disposition  of  the 
unauthorized  absence  is  not  required. 

F.  Administrative  Discharge  Board 

1.  Composition.  An  administrative  discharge  board  shall  be 
comprised  of  at  least  three  experienced  commissioned  officers  at  least 
one  of  whom  shall  be  serving  in  the  grade  of  major/lieutenant  commander 
or  higher,  except  as  noted  in  (a)  below  and  may  include  a nonvoting 
recorder.  The  following  additional  requirements  apply: 

a.  If  the  respondent  is  a member  of  a regular  component,  the 
* respondent  may  request  in  writing  that  an  enlisted  member  be  appointed 

to  sit  as  a member  of  the  board.  All  enlisted  personnel  appointed 
as  members  shall  be  serving  in  pay  grade  E-7  or  above  and  shall  be  senior 
to  the  respondent.  An  enlisted  member  so  appointed  will  fulfill  the 

' • 

requirement  for  one  officer  member.  (May  not  be  applied  to  reservists 
because  of  reference  (b) , Section  1163). 
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b.  If  the  respondent  is  an  enlisted  member  of  a Reserve 
component  or  holds  an  appointment  as  a Reserve  commissioned  or  warrant 
officer,  the  membership  shall  include  a majority  of  Reserve  officers, 
if  reasonably  available.  Where  a Reserve  majority  is  not  available, 
the  board  shall  include  at  least  one  Reserve  component  officer.  Voting 
members  shall  be  senior  to  the  respondent's  Reserve  grade. 

c.  If  the  respondent  is  an  enlisted  woman,  the  board  shall, 
upon  written  request  of  the  respondent,  include  a female  as  a voting 
member,  if  such  person  is  reasonably  available.  In  the  event  of  non- 
availability, the  reason  shall  be  stated  in  the  record  of  proceedings. 

d.  If  the  respondent  is  a member  of  a minority  group,  the 
board  shall,  upon  the  written  request  of  the  respondent,  include  as  a 
Voting  member  a minority  group  member,  if  such  person  is  reasonably 
available.  When  requested,  the  appointed  board  member  should  normally 

be  of  the  same  minority  group  as  the  respondent;  however,  nonavailability 
of  a member  of  the  same  minority  group  shall  not  preclude  convening 
the  board.  In  the  event  of  nonavailability,  the  reason  shall  be  stated 
in  the  record  of  proceedings. 

e.  A respondent  who  asks  for  special  representation  on  the 
board  in  accordance  with  paragraphs  c and  d above  shall  not  as  a member 
of  right  be  entitled  to  a representative  from  each  such  cate9°£lr*  The 
respondent  shall  elect,  in  writing,  the  category  from  which  the  special 
representative  is  preferred. 

) 
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2.  Procedures.  The  board  functions  as  an  administrative  rather 


than  a judicial  body.  Strict  rules  of  evidence  need  not  be  observed. 
However,  the  president  may  impose  reasonable  restrictions  as  to  relevancy, 
competency  and  materiality  of  matters  considered.  When  the  board  meets 
in  closed  sessions,  only  voting  members  shall  be  present.  The  proceedings 
of  the  board  shall  be  kept  as  prescribed  by  the  Secretary  of  the  Military 
Department  concerned  but,  as  a minimum,  shall  contain  a verbatim  record 
of  the  findings  and  recommendations.  The  findings  of  the  board  must  be 
supported  by  a preponderance  of  the  evidence,  which  simply  means 
evidence  which  is  of  greater  weight  or  more  convincing  than  that  which 
is  offered  in  opposition  to  it.  Based  upon  the  findings,  the  board  shall 
recommend  one  of  the  following: 

a.  Retention, 

b.  Discharge  for  a specified  reason  with  the  appropriate  char- 
acterization of  service,  according  to  the  applicable  Service  regulations 
Implementing  this  Directive. 

c.  Discharge  in  accordance  with  the  above  paragraph,  but  that  the 
discharge  be  suspended  on  probation  for  a period  not  less  than  six  months 
or  more  than  one  year,  except  that  the  expiration  of  the  respondent's 
enlistment  shall  automatically  terminate  any  probationary  period. 

3.  Rights  of  the  Respondent.  A respondent  has  the  following  rights: 
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a.  Counsel 


(1)  Counsel  certified  In  accordance  with  Article  27(b),  UCMJ 
(reference  (b)),  shall  be  appointed  to  represent  the  respondent  during  the 
course  of  the  proceedings. 

(2)  The  respondent  may  be  represented  by  military  counsel  of  the 
member's  own  choice  provided  that  the  requested  counsel  is  reasonably 
available  a6  determined  under  regulations  of  the  Military  Service  concerned. 

If  requested  counsel  is  made  available  to  represent  the  responent,  detailed 
military  counsel  shall  be  relieved. 

(3)  The  respondent  may  employ  a civilian  attorney  at  the  member's 
own  expense.  A respondent  who  retains  a civilian  attorney  is  not  entitled 
tu  select  military  counsel.  However,  appointed  counsel  will  be  made 
available  to  assist  the  civilian  attorney. 

(4)  The  respondent  may  request  the  appearance  before  the 
board  of  any  witness  on  active  duty  whose  testimony  is  believed  to  be 
pertinent  to  the  respondent's  case.  The  respondent  will  address  the 

( request  to  the  recorder,  or  in  the  absence  of  a recorder,  to  the  convening 

authority.  If  the  witness  is  in  the  same  geographical  area  as  the 
board  is  scheduled  to  meet,  the  hearing  will  be  postponed  or  continued 
for  a reasonable  period  of  time  to  permit  attendance  of  the  witness.  If 
the  requested  active  duty  witness  is  not  in  the  geographical  area  (100  mile 
radius)  of  the  board's  scheduled  meeting  place,  tne  convening  authority  will 
determine  whether  the  personal  testimony  of  the  witness  is  necessary.  In  this 
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regard,  the  decision  of  the  convening  authority  is  final.  If  the  convening 

authority  determines  that  the  personal  testimony  of  the  witness  is 
necessary,  the  hearing  will  be  postponed  or  continued  to  permit  attendance 
of  the  witness.  If  the  convening  authority  determines  that  the  personal 
testimony  of  the  witness  is  not  necessary  or  if  the  witness'  commanding 
officer  determines  that  military  necessity  precludes  the  witness'  attendance 
at  the  hearing,  the  hearing  shall  be  continued  or  postponed  to  provide 
the  respondent  with  the  opportunity  to  obtain  a written  statement  from  the 
requested  witness. 

(5)  The  respondent  may,  at  any  time  before  the  board  convenes 
or  during  the  proceedings,  submit  any  answer,  deposition,  sworn  or 
unsworn  statement,  affidavit,  certificate,  or  stipulation.  This  includes, 
but  is  not  limited  to,  depositions  of  witnesses  not  deemed  to  be  reasonably 
available  or  witnesses  unwilling  to  appear  voluntarily. 

(6)  The  respondent  may  or  may  not  submit  to  examination  by 
the  board.  The  provisions  of  reference  (b) , Section  831  Artlle  31, 
apply. 


(7)  The  respondent  and  the  reapondent's  counsel  may  question 
any  witness  who  appears  before  the  board. 


(8)  Failure  of  the  respondent  to  assert  any  of  these  rights, 
after  the  respondent  has  been  apprised  of  same,  cannot  be  considered  as 
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a bar  to  the  board  proceedings,  findings,  and  recommendations. 

A.  Actions  by  Separation  Authority.  Upon  receipt  of  the  record 
of  board  proceedings,  the  separation  authority  may  take  one  of  the  following 
actions : 

a.  Approve  the  board's  recommendations  and  direct  their  execution. 

b.  Approve  the  board's  recommendation  for  separation  but  change 
the  characterization  of  service  to  a more  favorable  one.  The  separation 
authority  shall  not  downgrade  the  characterization  of  service. 

c.  Approve  the  board's  recommendation  for  separation,  but  change 
its  basis  when  the  record  indicates  such  action  would  be  appropriate, 

Mpept  that  he/she  shall  not  designate  misconduct  as  the  basis  when  the 
board  has  recommended  separation  for  unsuitability. 

d.  Approve  the  discharge,  but  suspend  its  execution  for  a specified 
period  of  probation  except  in  cases  of  fraudulent  enlistment. 

e.  Disapprove  the  findings  or  the  recommendation  for  discharge 
and  retain  the  member  in  the  Service. 

f.  May  recommend  seperetion  to  the  Secretary  concerned,  pursuant 
to  paragraph  L (enclosure  3) , in  the  event  of  a board  recommendation  for 
retention  or  probation,  if  he/she  believes  that  separation  is  warranted 
by  the  circumstances  of  the  particular  case. 
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g.  Disapprove  the  findings  and  recommendations  and  refer  the  case  to 


a new  board  if  the  separation  authority  finds  legal  prejudice  to  the 
substantial  rights  of  the  respondent.  No  member  of  the  new  board  shall 
have  served  on  a prior  board  which  considered  the  same  matter.  The  record 
of  the  proceedings  of  the  earlier  board,  minus  the  findings,  recommendations, 
and  prejudicial  matter,  may  be  furnished  the  successor  board. 

G.  Resignation  or  Request  for  Discharge  for  the  Good  of  the  Service  and  to 
Escape  Trial  by  Court-Martial.  A member  may  be  Issued  a discharge  under 
other  than  honorable  conditions  without  board  action,  provided  he/she 

has  been  afforded  the  opportunity  to  consult  with  counsel  and  certifies 
in  writing  that  he/she  understands  (a)  he/she  will  receive  a discharge 
under  other  than  honorable  conditions,  (b)  the  adverse  nature  of  such 
a characterization  and  possible  consequences  thereof  and  (c)  specifically 
waives  the  right  to  an  administrative  discharge  board. 

H.  Conditional  Waiver.  Use  of  a conditional  waiver,  as  described  below, 
is  authorized  at  the  discretion  of  the  Military  Departments.  A conditional 
waiver  is  a statement  initiated  by  a member  waiving  those  rights  associated 
with  administrative  separation  board  proceedings,  contingent  upon  receiving 

a characterization  of  military  service  higher  than  the  least  characterization 
authorized  for  issuance  for  the  specific  reason  of  separation  in  the 
member's  situation.  If  such  a statement  of  waiver  is  accepted,  the 
particular  circumstances  of  the  member's  military  service  warranting  the 
higher  characterization  will  be  specifically  identified  by  the  member's 
commanding  officer,  or  higher  authority,  in  the  separation  correspondence 
to  be  filed  in  the  member's  military  personnel  record. 
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DOD  Directive  1332.14  (Enel  5) 


SUSPENSION  OF  EXECUTION  OF  APPROVED  SEPARATION 

Except  in  the  case  of  fraudulent  enlistment,  the  separation  authority 
or  higher  authority  may,  prior  to  the  expiration  of  the  member's  enlistment 
or  period  of  obligated  service,  suspend  execution  of  an  approved  separation 
for  a specified  period,  if  the  circumstances  of  the  case  indicate  a 
reasonable  prospect  for  rehabilitation.  During  the  period  of  suspension, 
the  member  shall  be  afforded  an  opportunity  to  demonstrate  that  he/she 
is  capable  of  behaving  properly  for  an  extended  period  under  varying 
conditions  and  that  the  member  can  perform  assigned  duties  efficiently. 

1.  Upon  satisfactory  completion  of  the  probationary  period,  execution 
of  the  approved  separation  will  be  cancelled  automatically. 

2.  Additional  misconduct  on  the  part  of  the  member  during  the 
probationary  period,  or  actions  which  constitute  substandard  performance 
of  duty  or  demonstrate  characteristics  of  unsuitability  may  establish 
the  basis  for  one  of  the  following  actions: 

a.  Punitive  or  new  administrative  action  may  be  initiated, 
notwithstanding  the  suspension  of  execution  of  the  approved  separation. 

b.  Vacation  of  the  suspension  and  execution  of  the  discharge. 

Prior  to  taking  such  action,  the  member  will  be  afforded  the  opportunity 
to  make  a written  statement  in  rebuttal  or  explanation  of  the  conduct 


which  forms  the  basis  to  vacate  the  suspension.  Where  the  member 
has  absented  himself /herself  and  is  beyond  military  control  for  15 
or  more  days,  the  suspension  may  be  vacated  and  the  discharge  executed 
without  affording  the  member  the  opportunity  to  make  a statement. 
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DoD  Directive  1332.14  (Enel  6) 
PROCEDURES  FOR  SEPARATING  READY  RESERVISTS 
BY  REASON  OF  UNSATISFACTORY  PARTICIPATION 

A.  Nothing  in  this  enclosure  precludes  order  to  active  duty  or  active 
duty  for  training  as  prescribed  by  DoD  Directive  1215.13,  Title  10, 

United  States  Code,  270  and  673a,  or  Executive  Order  11366  (references 
(i),  (b)  or  (j),  respectively). 

B,  When  a member  who  has  had  lass  than  24  months  of  active  duty  (including 
active  duty  for  training  and  annual  training)  is  identified  as  an  unsat- 
isfactory participant  as  prescribed  in  DoD  Directive  1215.13  (reference 

(i)),  the  separation  authority  or  higher  authority  may  convene  an  administt Alive 

discharge  board  to  consider  and  recommend  appropriate  disposition.  Prior 

to  convening  such  a board,  Reserve  unit  commanders  are  encouraged  to 

make  every  effort  to  determine  the  reason  for  and  must  document  the 

failure  to  participant.  The  findings  and  recommendations  of  such  board 

may  include: 

1.  Retention. 

2.  Transfer  to  the  IRR. 

3.  Discharge  by  reason  of  unsatisfactory  participation,  normally  with 
a characterization  under  other  than  honorable  conditions. 
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4.  Separation  under  other  provisions  of  this  Directive,  as  appropriate. 

C.  No  Ready  Reservist  may  be  discharged  on  the  basis  of  unsatisfactory 
participation  with  a discharge  under  other  than  honorable  conditions  unless 
the  notification  procedures  described  in  paragraph  D.2d  of  enclosure  4 
are  followed  and  the  Reservist  is  afforded  the  right  to  present  his/her 
case  before  an  administrative  discharge  board  in  accordance  with  paragraph 
B above  and  other  procedural  provisions  of  this  Directive.  Failure  by 
a Reservist  to  respond  within  30  days  of  delivery  of  notification  letter 
will  be  considered  to  be  a waiver  of  rights  as  provided  in  enclosure  4. 
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CHAPTER  2 


ADMINISTRATIVE  DISCHARGE/SEPARATION  SYSTEM 


I.  PURPOSE 

The  purpose  of  the  administrative  discharge  system  is  to  provide  a 
formalized  means  of  termination  of  military  service  under  the  broad 
authority  granted  by  the  Congress  for  those  completing  their  military 
service  obligation  or  for  those  unable  to  do  so.  A detailed  description 
of  the  development  of  the  administrative  discharge  system  is  set  out  in 
Appendix  A.  The  court-martial  system  also  provides  for  termination  as 
part  of  the  punishment  for  conviction  of  a crime. 

This  study  does  not  discuss  the  court-martial  system,  except  as  it 
pertains  to  requests  for  administrative  discharge  in  lieu  of  court-martial, 
in  comparison  of  certain  due  process  requirements,  and  for  statistical 
purposes . 

The  present  administrative  discharge  system  can  be  divided  into  three 
principal  sections:  reasons  for  discharge  or  separation,  characterization 
of  service  and  procedures  including  due  process  considerations. 

II.  MAJOR  FEATURES 

Reasons  for  Discharqe/Separation  — ^ 

There  are  more  than  thirty  reasons  for  discharge  (Enclosure  2 to 
Appendix  B) . They  can  generally  be  grouped  under  the  headings  of 
expiration  of  term  of  service,  convenience  of  the  Government,  unsuitability, 
and  misconduct.  The  first  category  involves  those  individuals  who  complete 


1/  Throughout  this  chapter,  the  word  "discharge"  is  an  abbreviation  — for 
ease  of  reading  — which  includes  the  process  of  separation  or  release 
from  active  military  status,  as  well  as  actions  which  accomplish  a 
complete  severance  of  all  military  status.  It  also  includes  the  assign 
ment  of  a reason  for  such  discharge  and  characterization  of  service. 
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« 

their  active  service  obligation.  Convenience  of  the  Government  principally  ^ 

\ 

consists  of  reasons  which  are  not  directly  related  to  the  performance  or  | 

conduct  of  the  servicemember . For  example,  personnel  returning  from  I 

overseas  assignments  with  insufficient  retainability  for  further  assign- 
ment, reduction  in  strength,  the  phasing  out  of  a weapons  system, 

« 

conscientious  objection  or  parenthood  could  result  in  the  discharge  of 
groups  of  personnel  or  of  particular  individuals.  Convenience  of  the 
Government  also  includes  the  early  discharge  of  those  whose  performance 

t 

of  duty  is  marginal  and  have  demonstrated  little  potential  for  further 
service.  Individuals  may  also  be  discharged  for  unsuitability.  That  is, 
their  mental  ability,  character,  or  attitudes  are  incompatible  with  the 
military  regimen.  Finally,  some  individuals'  performance  or  conduct  is 
substandard  to  the  extent  that  they  must  be  discharged  for  misconduct  to 
maintain  efficiency  and  good  order,  although  not  serious  enough  to  warrant 
trial  by  court-martial. 

Characterizations  of  Service 

Periods  of  service  covered  by  discharges  are  characterized  as 
Honorable,  Under  Honorable  Conditions  (General),  and  Under  Other  Than 
Honorable  Conditions  (OTH) . These  categories  are  designed  to  reflect  the 
caliber  of  conduct  and  performance  rendered.  An  honorable  characterization 
is  issued  to  recognize  proper  military  behavior  and  proficient  performance 
of  duty.  It  is  the  standard  form  of  recognition  for  an  individual's  honest 
and  faithful  performance.  General  discharges  are  issued  to  those  whose 
military  record  is  not  sufficiently  meritorious  to  warrant  an  honorable 
discharge,  but  whose  performance  or  conduct  was  not  so  substandard  as  to 
warrant  separation  under  other  than  honorable  conditions.  Recipients  of 
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Honorable  and  General  discharges  are  normally  eligible  for  all  veteran's 
benefits.  Discharges  under  other  than  honorable  conditions  are  issued 
for  serious  or  repeated  misconduct.  Recipients  of  OTH  discharges, 
except  in  certain  prescribed  cases,  generally  do  not  qualify  for  veterans’ 
benefits . 

Procedures  - Including  Due  Process  Considerations 
Appendix  A shows  that  since  1948,  there  have  been  few  changes  In 
either  the  reasons  for  discharge  or  the  characterization  process.  The 
majority  of  changes  to  the  administrative  discharge  system  have  affected 
procedure.  This  is  because  of  the  continuing  evolution  of  the  concept 
of  military  due  process, as  viewed  both  within  the  military  and  as  viewed 
by  interested  parties  within  the  civilian  sector.  Due  process  under  the 
Fifth  Amendment  to  the  Constitution  requires  that,  when  an  individual  is 
deprived  of  a liberty  or  property  entitlement,  the  method  used  to 
affect  the  deprivation  must  be  fair.  Since  there  is  no  universal 
agreement  as  to  what  constitutes  a liberty  interest,  a property  interest, 
or  fairness,  the  applicability  and  specific  requirements  of  due  process 
in  a particular  proceeding  are  frequently  in  dispute.  Moreover,  the  re- 
quirements of  due  process  change  from  one  proceeding  to  another,  depending 
on  the  gravity  of  the  potential  outcome.  Critics  of  the  current  administrative 
discharge  system  endeavor  to  impose  on  it  the  full  range  of  due  process 
requirements  found  i both  the  court-martial  system  and  the  civilian 
sector.  In  fact,  some  proponents  for  change  have  proposed  a legislative 
basis  for  the  system.  Some  of  the  more  recent  bills  are  highlighted  at 
Appendix  C.  Defenders  of  the  current  system  react  adve. aely  to  these 
overtures  in  an  attempt  to  preserve  distinctions  between  the  two  systems, 

| 
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because  of  their  different  purposes  and  consequences,  for  practical 
considerations  or  for  both. 

Indeed,  the  purposes  and  consequences  of  the  administrative  discharge 
system  are  in  fact  quite  different  from  the  court-martial  process.  A 
court-martial  conviction  is  a public  record  identifying  the  individual 
as  a criminal.  A court  sentence  can  include  confinement,  a fine,  forfeiture 
of  pay,  loss  of  grade,  and  a punitive  discharge.  The  conviction  and 
accompanying  punitive  discharge  severely  impact  on  post-service  veteran's 
benefits,  reputation,  and  employability.  In  contrast,  an  administrative 
discharge  is  not  a matter  of  public  information  unless  the  individual 
elects  to  make  it  one.  Administrative  discharge  proceedings  cannot 
result  in  a criminal  record,  incarceration,  loss  of  grade,  or  forfeiture 
of  money.  Although  less  than  honorable  characterizations  of  service  of 
may  create  a blot  on  an  individual's  record,  their  impact  is  not 
as  severe  as  a punitive  discharge  in  its  impact  on  post-service  life. 
Therefore,  there  is  no  requirement  or  need  — either  in  law  or  based  upon 
equity  considerations  — for  the  procedural  aspects  of  the  two  systems 
to  be  in  parallel.  However,  as  noted  previously,  military  due  process 
Is  a constantly  evolving  concept,  and  the  general  trend  has  been  toward 
*r«ater  protection  of  the  individual  (particularly  when  the  discharge 
•>  ■ adverse  reasons  or  when  an  OTH  discharge  is  possible). 

•a  • * l d<j*  1 * r«<  oaaended  for  a general  (under  honorable  conditions) 

• - — mci,  counsel,  and  an  opportunity  to  rebut  the  basis 

isasn ilsd  for  an  other  than  honorable  discharge, 
>*..•«  e*.-  .4 v«  five  years  of  service  or  more 

-,4i4  i r,.,  m ••  minority  membership  on 


the  board  if  available,  testimony  or  silence,  challenge  for  cause, 
cross-examination,  and  presentation  of  evidence.  All  other  than 
honorable  discharges  must  be  approved  by  a higher  echelon  commander 
upon  advice  of  his  or  her  judge  advocate. 

If  the  board  recommends  separation  with  an  other  than  Honorable 
Discharge,  the  record  of  the  proceedings  is  forwarded  to  a higher  level 
command  for  review  by  a judge  advocate  and  approval  or  disapproval 
by  the  commander  (normally  an  officer  of  two  star  rank).  These  en- 
titlements are  provided  because  of  the  possibility  that  an  OTH  discharge 
may  be  issued.  As  noted,  because  it  is  the  most  severe  administrative 
discharge  which  can  be  issued,  and  has  the  most  potential  for  adverse  impact 
on  post-service  reputation,  veterans'  benefits,  and  employability,  due 
process  provides  for  notice,  counsel,  and  a full  hearing  by  an  impartial 
board  to  insure  that  an  OTH  discharge  with  its  potential  stigma  is  imposed 
only  after  careful  evaluation  of  all  available  evidence  presented  by  both 
sides.  A detailed  discussion  of  the  evolution  and  requirements  of  due 
process  in  administrative  proceedings  is  found  at  Appendix  D.  In  this 
regard,  an  accepted  requirement  of  military  due  process  is  that  each 
Military  Department  must  follow  its  own  regulations  throughout  the  pro- 
ceedings. If  the  discharge  processing  varies  from  the  governing  directives 
in  some  material  respect,  which  prejudices  the  individual,  the  adverse 
results  of  an  involuntary  discharge  may  be  set  aside  because  of  a denial 
of  due  process.  Extensive  post-service  appellate  procedures  exist 
with  each  Department’s  Discharge  Review  Board  or  Board  for  Correction 
of  Military  or  Naval  Records. 

Another  due  process  consideration  of  principal  concern  to  this  study 
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is  the  consistency  or  uniformity  of  assignment  of  reasons  for  discharge 
and  application  of  the  characterization  based  on  the  DoD  directive.  If 
individuals  are  disqualified  for  further  service  for  the  same  actual 
cause,  but  are  separated  from  the  Services  for  a different  listed  reason 
and  with  different  types  of  characterization  of  discharges,  a due  process 
or  equal  protection  challenge  to  the  system  could  be  lodged,  particularly 
where  there  is  no  rational  basis  for  these  differences.  Appendix  E shows 
the  extent  to  which  the  basic  rules  in  the  DoD  directive  have  been 
dissimilarly  interpreted.  Chapter  3 shows  the  extent  to  which  these 
interpretations  have  led  to  unacceptable  differences  in  results. 

III.  CURRENT  MAJOR  ISSUES 

The  following  is  a summary  of  the  major  issues  identified  by  the 
Study  Group  with  a brief  statement  of  objective,  discussion,  position  of 
the  Military  Departments,  and  position  and  recommendations  of  the  Study 
Group.  This  summary  is  followed  by  the  actual  issues  as  developed  by  the 
Study  Group  with  the  responses  of  the  Military  Departments. 

Issue  Number  1 - Whether  or  not  the  "Honorable  Discharge"  for 
"honorable"  service  in  the  Armed  Forces  should  be  retained. 

Objective:  To  achieve  agreement/resolution  on  a statement  of 
"honorable"  service. 

Discussion:  The  strength  of  the  military  hierarchal  structure,  which 
requires  very  strong  personal  interrelationships  and  group  cohesion  for 
success  under  the  stress  of  combat,  is  the  subjective  - and  necessarily 
personal  - evaluation  of  performance  and  conduct.  DoD  Directive  1332.14, 
"Enlisted  Administrative  Separations,"  establishes  a personnel  management 
system  which  combines  objective  standards  of  performance  and  personal 
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conduct  with  a subjective  evaluation  process.  It  permits  not  only  the 
separation  of  those  completing  a period  of  service,  but  early  elimination 
of  the  nonproductive  and  the  characterization  of  both  in  a manner 


consistent  with  the  high  ethics  of  military  service. 

Proposal:  That  the  "Honorable"  Discharge  be  retained  and  DoD 
Directive  1332.14  be  modified  to  include  a positive  concept  statement 
of  "honorable  service." 

Positions:  Army  - concurs,  with  minor  suggested  language  change; 

Navy  - concurs;  Air  Force  - concurs;  Study  Group  - concurs  and  recommends 
adoption  of  proposed  language  which  has  been  included  in  the  proposed 
directive. 

Issue  Number  2 - Should  the  three-tiered  administrative  separation 
system  be  retained. 

Objective:  To  achieve  agreement/resolution  on  continuation  of 
the  three-tiered  system  or  agreement/resolution  on  a modified  system 
of  characterization. 

Discussion:  The  Military  Services  must  have  a system  for  discharging 
persons  for  cause.  That  system  must  be  as  fair  and  equitable  as  possible. 
It  also  must  be  dynamic  and  responsive  to  societal  needs.  Above  all, 
it  must  comport  with  the  time-honored  military  custom  and  strong  military 
tradition  of  honoring  good  and  faithful  service  at  the  end  of  a period 
of  service.  The  present  administrative  system  of  Honorable,  General 
(under  honorable  conditions)  and  Discharge  Under  Other  Than  Honorable 
Conditions  (formerly  Undesirable  Discharge)  resulted  from  a Joint 
Armed  Services  Committee  formed  in  1947.  This  committee  recommended  the 
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addition  of  the  General  Discharge.  It  recognized  that  a simple  bifurcated 


system  was  not  as  equitable  or  as  useful  as  a three-tiered  system  since  a 
two-tiered  system  did  not  clearly  provide  a characterization  for  those 
persons  whose  service  was  neither  honorable  nor  less  than  honorable  within 
the  time-honored  meanings  of  these  terms. 

There  is  no  way  to  acknowledge  meritorious  service  without  conversely 
acknowledging  less  than  meritorious  service,  if  only  by  omission  of  honorable 
recognition.  It  is  further  believed  that  former  service  members  should  have 
a right  to  a record  attesting  to  the  quality  of  service  which  they  can  use  as 
they  desire  to  meet  requirements  imposed  by  civilian  society. 

Proposal:  Reaffirm  the  requirement  for  the  three-tiered  administrative 

separation  system. 

Positions:  Army  - final  position  still  pending;  however,  initial  eval- 
uation was  that  the  present  three-tiered  system  does  not  meet  the  current 
needs  of  the  Army.  There  is  a consensus  within  the  Army  that  some  change  is 
essential.  Navy  - concurs  with  a recognition  tha*-  changes  are  desirable,  but 
should  be  made  within  the  framework  of  the  three-tiered  system.  Air  Force  - 
concurs.  Study  Group  - concurs  with  the  concept,  but  recommends  retention  of 
the  three-tiered  syscem  with  several  significant  modifications,  including  a 
provision  for  non-characterization  of  certain  discharges. 

Issue  Number  3 - Whether  or  not  the  U.S.  Armed  Forces  should  discharge 
in-absentia. 

Objective:  To  achieve  agreement/resolution  on  utilization  of  discharge 
in-absentia  policies. 
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Discussion:  It  has  historically  been  the  desire  of  the  U.S.  Armed 


Forces  to  have  absentees  returned  to  military  control  as  soon  as  possible. 

Upon  their  return  to  military  control,  disciplinary  action  or  administrative 
disposition  of  these  absentees  will  be  determined  on  an  individual  basis. 

Each  case  is  then  reviewed  on  its  own  merits  based  on  the  facts  and  circum- 
stances surrounding  the  absence.  Fair  and  just  disposition  of  absentees  is 
a prerequisite  to  the  effective  administration  of  military  justice. 

It  is  a fact  that  unauthorized  absence  is  a violation  of  law  which, 
dependent  on  the  circumstances,  carries  a wide  range  of  punishment  options. 

Some  people  advocate  a decriminalization  of  AWOL  during  an  all-volunteer 
era  and  while  we  are  at  peace.  If  individual  service  members  are  permitted 
to  depart  from  their  units  whenever  they  so  choose,  it  may  be  extremely 
difficult  for  the  military  forces  to  effectively  respond  to  an  emergency. 

This  potentially  adverse  effect  on  combat  readiness,  discipline,  and  morale 
in  such  circumstances  could  result  in  grave  consequences  to  this  Nation. 

The  discharge  in-absentia  policies  have  been  periodically  reviewed  in 
the  past  with  the  intent  to  resume  the  exercise  of  issuing  Other  Than 
Honorable  Discharge  to  members  who  have  been  on  unauthorized  absence  in 
excess  of  one  year.  However,  the  conclusions  reached  by  the  Department  of 
Defense  during  these  past  reviews  was  that  military  justice  would  best  be 
served  by  continuing  the  policy  in  an  inoperative  posture. 

Proposal:  Specifically  prohibit  discharge  in-absentia,  except  for 
aliens  or  members  barred  by  the  statute  of  limitations  from  prosecution  for 
unauthorized  absence. 

Positions:  Army  and  Air  Force  - concur;  Navy  - nonconcurs  and  recommends 
optional  authority  for  discharge  in-absentia  for  members  absent  for  more  than 
180  days. 
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Resolution:  DepSecDef  memorandum  of  23  May  1978  to  the  Secretaries 

of  the  Military  Departments  resolved  this  issue  by  adopting  the  proposal 


and  adding  a provision  for  the  Secretaries  of  the  Military  Departments  to 
authorize  discharge  in-absentia  on  a case-by-case  basis  to  those  absent 
for  18  months  or  more  (see  Appendix  p) . 

Issue  Number  4 - Whether  the  DoD  directive  governing  enlisted  admin- 
istrative separations  should  be  modified  in  order  to  force  more  administrative 
discharges  into  the  punitive  system  under  the  Uniform  Code  of  Military  Justice 
as  a means  of  reducing  or  stemming  attrition. 

Objective:  To  achieve  agreement/resolution  on  the  role  of  DoD  Directive 
1332.14  in  the  processing  of  cases  which  may  also  be  processed  under  the 
Uniform  Code  of  Military  Justice. 

Discussion:  The  administrative  discharge  system  provides  the  armed 
forces  with  an  expeditious  means  of  separating,  with  an  appropriate  charac- 
terization of  service,  those  members  unable  to  adapt  to  service  life  and 
those  who  clearly  demonstrate  they  are  unqualified  for  retention.  At  the 
same  time,  the  DoD  directive  recognizes  that  the  military  member  has  certain 
rights  which  must  be  protected.  On  the  other  hand,  the  Uniform  Code  of 
Military  Justice  is  a comprehensive  criminal  code  which  regulates  the  conduct 
of  members  of  the  armed  forces.  The  Code's  primary  goal  is  to  ensure  a high 
standard  of  morale  and  discipline,  which  in  turn  promotes  the  efficiency  of 
the  fighting  forces,  while  at  the  same  time  protecting  the  constitutional 
rights  of  the  military  member. 

Proposal:  That  policy  changes  not  be  adopted  that  would  force  more 
cases  into  the  punitive  system  or  that  would  restrict  a commander's  use  of 
the  administrative  discharge  as  an  alternative  to  punitive  action  in  appro- 
priate cases. 
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Positions:  Army,  Navy  and  Air  Force  - concur.  Study  Group  - concurs 


in  concept,  but  recommends  language  in  the  proposed  directive  concerning 
the  provision  for  discharge  in  lieu  of  court-martial  — based  upon  due 
process  considerations  — which  tends  to  restrict  the  use  of  this  provision. 

Issue  Number  5 - Whether  or  not  the  marginal  performer  program 
(including  the  expeditious  discharge  program)  is  causing  unnecessary 
attrition. 

Objective:  To  examine  the  provisions  for  discharging  marginal 
performers  and  recommend  corrections  if  required. 

Discussion:  The  marginal  performer  program  has  served  as  a cost 
effective  and  expeditious  means  of  separating  non-performers  prior  to  those 
individuals  becoming  the  subject  of  more  severe  administrative/disciplinary 
action.  The  administrative  discharge  system,  and  especially  the  marginal 
performer  program,  have  been  criticized  as  a result  of  a perception  that 
the  Services  are  taking  the  "easy  way  out"  rather  than  exercising  proper 
leadership  and  enforcing  traditional  disciplinary  alternatives.  Recent 
attrition  levels  have  tended  to  support  this  perception.  However,  the 
marginal  performer  program  is  only  one  facet  of  the  administrative  separa- 
tion process  and  may  not  be  the  sole  cause  of  the  first  term  attrition 
problem. 

Proposal:  Reaffirm  current  DoD  guidelines  for  the  marginal  performer 

program. 

Positions:  Army  and  Navy  - concur;  Air  Force  - concurs,  with  comment 
that  current  guidelines  are  lacking  in  certain  specifics  which  results  in 
significant  differences  in  program  application  among  the  Services,  also 
recommends  certain  changes  to  standardize  the  program.  Study  Group  - 
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nonconcurs  and  recommends  significant  changes  in  the  proposed  directive 
to  insure  program  standardization  and  to  further  limit  those  subject  to 
this  provision. 

IV.  CONCLUSIONS 

The  Study  Group  unanimously  concludes  that  the  concept  of  the  current 
enlisted  administrative  discharge  system  — founded  on  broad  legislative 
authority  — is  sound  and  is  essential  to  the  effective  administration  of 
the  Military  Services.  In  developing  the  major  issues,  it  became  apparent 
that  the  dynamics  of  change  in  our  society  affect  all  three  major  features 
of  the  system.  These  features  (reasons,  characterization  and  procedures) 
must  be  updated  to  comport  with  existing  circumstances.  The  recommendations 
made  by  the  Study  Group  on  the  major  issues  are  reflective  of  this  conclusion 
and,  in  conjunction  with  the  many  other  changes  recommended,  are  designed  to 
coordinate  and  accommodate  the  diversity  of  interests  affected  by  the  system. 
These  include  a special  sensitivity  to  the  rights  of  the  individuals  affected, 
as  well  as  the  practical  and  unacceptable  impact  an  over  lenient  system  would 
have  on  first-term  attrition.  Both  of  these  factors  were  central  to  another 
conclusion  of  the  Study  Group  calling  for  a more  unifying  control  directive 
which  would  provide  a basis  for  narrowing  the  disparities  in  Service  applica- 
tions of  both  reasons  for  separation  and  characterization  of  service.  These 
disparities  in  support  of  this  conclusion  are  more  fully  discussed  in 
Chapter  3. 
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ASSISTANT  SECRETARY  OF  DEFENSE 

WASHINGTON.  D C 20301 


MANPOWER. 

RESERVE  AFFAIRS 
AND  LOGISTICS 

(Military  Personnel  Policy) 


November  1,  1977 


MEMORANDUM  FOR  Assistant  Secretary  of  the  Army  (MbRA) 

Assistant  Secretary  of  the  Navy  (MRA&L) 
Assistant  Secretary  of  the  Air  Force  (MRA&I) 

SUBJECT:  Study  of  Administrative  Discharge  System 


Assistant  Secretary  of  Defense  (MRA&L)  memorandum  of  3 September 
1977  appointed  an  interservice  working  group  to  accomplish  this  study 
with  certain  delineated  goals. 


As  issues  are  identified  by  the  working  group,  issue  papers  will  be 
circulated  to  the  Military  Departments  and  the  OJCS  for  comment. 
Two  of  these  papers  are  attached.  The  first  deals  with  the  definition 
of  honorable  service;  the  second  with  reconfirmation  of  the  three- 
tiered administrative  discharge  system.  Request  your  comments/ 
concurrence  on  these  issues  by  14  November  1977. 

Because  of  the  requirement  to  submit  the  study  with  the  FY  1979 
budget  request,  the  responses  to  these  issues  are  time  sensitive. 
Advance  action  copies  will  be  provided  directly  to  the  working  group 
members  whenever  possible.  Your  personal  support  in  responding 
to  this  rather  formidable  task  will  be  appreciated. 


Major  General,  USAF 
Deputy  Assistant  Secretary 

Attachments 


cc:  Dir,  Jt  Staff,  OJCS 


Issue  Number  1 


Issue : 

Whether  or  not  the  "Honorable  Discharge"  for  "honorable"  service  in 
the  U.S.  Armed  Forces  should  be  retained. 

Background  ? 

The  Administrative  Separation  system  for  enlisted  personnel  is  based 
on  DoD  Directive  1332.14  which,  as  currently  constituted,  contains  no 
positive  statement  of  purpose  regarding  standards  of  performance  and 
conduct  underlying  an  honorable  discharge,  except  the  generalization  for 
good  and  faithful  service  and  proper  military  behavior  and  proficient 
performance  of  duty. 

Objective : 

To  achieve  agreement/resolution  on  a statement  of  "honorable  service." 
Discussion 

The  strength  of  our  military  hierarchal  structure,  which  requires 
very  strong  personal  interralationships  and  group  cohesion  for  success 
under  the  stress  of  combat,  is  the  subjective  - and  necessarily  personal  - 
evaluation  of  performance  and  conduct.  The  Administrative  Separation 
Directive  establishes  a personnel  management  system  which  commingles 
objective  standards  of  performance  and  personal  conduct  with  a subjective 
evaluation  process.  It  permits  not  only  the  separation  of  those  completing 
a period  of  service,  but  early  elimination  of  the  nonproductive  and  the 
characterization  of  both  in  a manner  consistent  with  the  high  ethics  of 
military  service.  This  concept  is  being  subjected  to  certain  strong 
pressures  which  could  lead  to  a totally  objective  system.  A recent 
example  is  PL  95-126  which  requires  publication  of  written  standards  for 
use  in  recharacterization  in  the  discharge  review  process. 


Comment : 


In  order  to  preserve  the  efficacy  of  the  traditional  honorable 
discharge/service  concept,  it  is  imperative  that  the  DoD  and  the  Military 
Departments  articulate  a positive  statement  of  purpose  for  "honorable 
service"  for  use  as  the  underpinning  of  all  the  various  systems  employing 
subjective  evaluation  or  characterization  of  service  (i.e.,  personnel 
evaluations,  UCMJ,  administrative  separation,  discharge  review,  and 
records  correction) . 

Proposal : 

That  the  "Honorable  Discharge"  be  retained  and  that  paragraph  A, 
"Guidelines,"  of  enclosure  4 of  DoD  Directive  1332.14  be  amended  to  read 
as  follows: 

Minimum  standards  of  acceptable  personal  conduct  and 
performance  of  duty  for  U.S.  Armed  Forces  personnel  are 
found  in  the  UCMJ  and  Service  regulations,  which  embody 
time-honored  customs  and  traditions  of  the  U.S.  military 
services.  "Honorable  service"  in  the  U.S.  military  context 
is  the  basic  designation  used  to  recognize  the  manner  in 
which  a servicemember  performed  his/her  service,  based  upon 
a wide  and  variable  range  of  related  attributes,  such  as 
courage,  fidelity,  honesty,  trustworthiness,  and  effective- 
ness, as  subjectively  measured  within  the  military  chain  of 
command.  Therefore,  when  separated,  a member's  service 
shall  be  characterized  to  reflect  the  degree  of  honorable 
service  rendered  for  the  period  concerned,  as  follows: 
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Issue  Number  2 


Issue : 

Whether  or  not  the  three-tiered  administrative  separation  system 
should  be  retained. 

Background : 

The  three-tiered  administrative  separation  system  is  based  on  DoD 
Directive  1332.14,  "Enlisted  Administrative  Separations , " which,  as 
currently  constituted,  provides  for  all  reasons  for  separation  of  enlisted 
personnel  plus  characterization  at  time  of  separation  as  either  honorable, 
under  honorable  conditions,  or  under  other  than  honorable  conditions. 
Objective : 

To  achieve  agreement/resolution  on  continuation  of  the  three-tiered 
system  or  agreement/resolution  on  a modified  system  of  characterization. 
Discussion : 

The  Military  Services  must  have  a system  for  discharging  persons  for 
cause.  That  system  must  be  as  fair  and  equitable  as  is  possible.  It  also 
must  be  dynamic  and  responsive  to  societal  needs.  Above  all,  it  must 
comport  with  the  time-honored  military  custom  and  strong  military 
tradition  of  honoring  good  and  faithful  service  at  the  end  of  a period  of 
service.  The  present  administrative  system  of  Honorable,  General  (under 
honorable  conditions)  and  Discharge  Under  Other  Than  Honorable  Conditions 
(formerly  Undesirable  Discharge)  resulted  from  a Joint  Armed  Services 
Committee  formed  in  1947,  to  conduct  a thorough  and  extensive  review  of 
administrative  discharges.  This  committee  recommended  the  addition  of 
the  General  Discharge  since  it  recognized  that  a simple  bifurcated 
system  was  not  as  equitable  or  as  useful  as  a three-tiered  system.  This 


AD-A060  521 

unclassified 


ASSISTANT  SECRETARY  OF  DEFENSE  (MANPOWER  RESERVE  AFFA— ETC  F/G  5/9 
REPORT  OF  THE  JOINT-SERVICE  ADMINISTRATIVE  DISCHARGE  STUDY  GROU— ETC<U) 

AU^  7 8 


2 1 4 IBs 

••• ' • • ii|iipiiii 

■ 

9 T~_. 

• — _ 

9 ~ - 

9 

^iT 



9 

Q *R 

9 

G 

9 

9 

— O 

;.jft  1 J 

* Imi» 

1 ;pppiW 

li  a if 

. ! |m  a a 

[p  p |t  p 

f c mil 

/ft  frtfcfc' 

SOttBfilMi 

gS6*— 

was  especially  true  in  a post-service  context,  since  a two-level  system 
did  not  clearly  provide  a characterization  for  those  persons  whose 
service  was  neither  honorable  nor  less  than  honorable  within  the 
time-honored  meanings  of  these  terms . 

Unfortunately,  there  is  no  way  to  acknowledge  meritorious  service 
without  conversely  acknowledging  less  than  meritorious  service,  if  only 
by  omission  of  honorable  recognition.  It  is  further  believed  that 
former  service  members  should  have  a right  to  a record  attesting  to  the 
quality  of  military  service  which  they  can  use  as  they  desire  to  meet 
requirements  imposed  by  civilian  society  (e.g.,  seeking  veterans'  benefits, 
both  State  and  Federal,  a reference  for  civilian  employment,  applications 
to  colleges  and  universities,  and  to  various  Governmental  agencies,  etc.). 
By  elimination  of  the  middle  option  (General  - under  honorable  conditions) , 
th-ere  would  be  no  practical  way  to  draw  a distinction  between  persons  who 
have  performed  their  service  meritoriously  and  the  relatively  few  whose 
service,  though  satisfactory,  does  not  warrant  honorable  recognition. 
Moreover,  elimination  of  the  middle  option  could  result  in  an  increased 
number  of  cases  ultimately  disposed  of  by  court-martial  or  adverse  board 
proceedings,  as  military  commanders  seek  to  protect  the  integrity  of  the 
Honorable  Discharge.  Less  than  honorable  discharges  are  not  issued 
indiscriminately  or  capriciously j they  result  after  application  of  a 
system  which  includes  procedural  safeguards  to  ensure  that  an  individual's 
rights  are  adequately  protected  and  that  the  character  of  the  discharge 
accurately  reflects  the  quality  of  the  individual's  service. 

Comment : 

The  above  discussion  was  developed  and  coordinated  as  the  Departmental 
position  during  the  formulation  of  the  Special  Discharge  Review  Program. 
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There  is  known  Congressional  interest  in  modifying  the  present  system 


from  3 to  2 tiers.  Also,  there  are  indications  that  certain  similar 
mod i C i Ci it ions  arc  being  unilaterally  considered  within  one  of  the 
Military  Departments.  Systems  which  recharacterize  periods  of  military 
service  are  currently  undergoing  change  as  a result  of  judicial  (Antioch 
lawsuit)  and  Congressional  action  (P.L.  95-126) . 

Proposal : 

Reaffirm  the  requirement  for  the  three-tiered  administrative 
separation  system. 
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DEPARTMENT  OF  THE  ARMY 
OFFICE  OF  THE  ASSISTANT  SECRETARY 

WASHINGTON.  D.C.  20310 


16  FEB  1978 

MEMORANDUM  FOR  THE  ASSISTANT  SECRETARY  OF  DEFENSE  (MANPOWER, 
RESERVE  AFFAIRS  AND  LOGISTICS) 

SUBJECT:  Study  of  Administrative  Discharge  System 


Reference  is  made  to  the  memorandum  from  this  office  for  the 
DASD(MPP),  subject  as  above,  dated  14  November  1977  (Inclosure  1). 

The  development  of  the  Army  position  concerning  Issue  2,  whether 
the  three-tiered  Administrative  Discharge  System  should  be  retained, 
has  required  more  time  than  was  anticipated.  Although  the  Army  Staff 
recommendations  have  been  received,  it  is  not  yet  possible  to  present 
a Department  of  the  Army  position. 

From  our  initial  study  of  the  Administrative  Discharge  System, 
it  is  apparent  that  the  Army  does  not  believe  that  the  present  three- 
tiered system  meets  the  current  needs  of  the  Army.  There  appears  to 
be  a consensus  opinion  that  some  changes  are  essential.  However, 
until  such  time  as  further  study  is  completed,  we  are  not  prepared 
to  provide  specific  Department  of  the  Army  recommendations  for  changes 
to  DOD  Directive  1332.14. 

As  soon  as  we  have  established  the  Army  position  and  recommendations 
for  a revised  system  of  administrative  discharges,  you  will  be  advised. 


1 Incl 
As  stated 


Robert  L.  Nelson 
Assistant  Secretary  of  the  Army 
(Manpower  and  Reserve  Affairs) 


DEPARTMENT  OF  THE  ARMY 
OFFICE  OF  THE  ASSISTANT  SECRETARY 

WASHINGTON.  D.C.  20310 


1 4 NOV  1977 


MEMORANDUM  FOR  DEPUTY  ASSISTANT  SECRETARY  OF  DEFENSE  (MILITARY 
PERSONNEL  POLICY) 

SUBJECT:  Study  of  Administrative  Discharge  System 


This  replies  to  your  request  for  the  Army  position  on  numbered  issues 
one  and  two  developed  by  the  Interservice  Working  Group  for  Study  of  the 
Administrative  Discharge  System. 

Issue  1:  The  Army  concurs  that  the  "Honorable  Discharge"  should  be 
retained  and  that  a statement  of  "honorable  service"  is  desirable.  The 
following  difficulties  are  perceived  in  the  proposed  amendment  to 
paragraph  A of  inclosure  4 to  DOD  Directive  1332.14. 

o The  reference  to  "the  UCMJ  and  Service  regulations"  as  the 
location  of  minimum  standards  of  acceptable  conduct  and  performance  of 
duty  is  misleading.  The  UCMJ  and  service  regulations  generally  delineate 
misconduct;  they  do  not  set  forth  specific  minimum  standards  of  conduct 
as  the  proposed  language  indicates. 

o Any  reference  to  the  "time-honored  customs  and  traditions"  of  the 
military  services  would  become  a point  of  focus  for  critics  who  seek 
to  change  the  present  system  of  characterizing  service.  These  "customs 
and  traditions"  are  looked  upon  by  the  critics  as  too  vague  and  subjective. 

o Although  the  characterization  of  a member's  service  necessarily 
requires  a subjective  analysis  by  the  member's  commander,  a statement 
of  purpose  which  emphasizes  this  subjectivity  by  referring  to  general 
character  traits  would  provide  additional  grounds  for  critics  of  the 
current  administrative  discharge  system. 

In  lieu  of  the  proposed  wording,  recommend  the  wording  shown  on  the  attached 
inclosure  be  added  to  the  current  language  of  the  cited  paragraph. 


DAPE-MPE-PS 

SUBJECT:  Study  of  Administrative  Discharge  System 

Issue  2:  The  Army  Staff  is  currently  developing  the  service  position  on 
whether  or  not  the  three-tiered  Administrative  Discharge  System  should  be 
retained.  While  we  recognize  the  urgency  of  the  request,  it  is  also 
imperative  that  we  have  sufficient  time  to  fully  evaluate  and  staff  alter- 
natives to  the  current  system.  We  expect  that  we  can  provide  our  position 
to  you  by  30  November  1977. 


Paul  D.  Phillips 

Deputy  Assistant  r-acretary  of  the  Army 
(Manpower  and  Reserve  Affairs 


CHARACTERIZATION  OF  SERVICE 


A.  Guidelines.  When  separated  under  the  provisions  of  this  Directive, 
a member  shall  be  provided  a certificate  reflecting  the  character 
of  his/her  service  for  the  period  concerned. 

(Added) 

"Honorable  service"  in  the  U.S.  military  context  is  the  basic 
designation  used  to  recognize  the  manner  In  which  a servicemember 
performed  his/her  service,  based  upon  a wide  and  variable  range  of 
related  attributes,  such  as  courage,  fidelity,  honesty,  trustworthiness, 
and  effectiveness.  The  character  of  service  will  be  based  upon  the 
personal  conduct  of  the  servicemember  and  the  manner  in  which  the  member 
performed  his/her  duties,  as  reflected  in  the  servicemember' s military 
record  and  as  measured  within  the  military  chain  of  command.  The 
service  shall  be  characterized  as  follows: 


L 


Incl  1 


DEPARTMENT  OF  THE 


NAVY 


OFFICE  OF  THE  ASSISTANT  SECRETARY 
(MANPOWER,  RESERVE  AFFAIRS  AND  LOGISTICS) 
WASHINGTON,  D C,  20360 


2 1 MAR  1978 


MEMORANDUM  FOR  THE  DEPUTY  ASSISTANT  SECRETARY  OF  DEFENSE  (MILITARY 
PERSONNEL  POLICY) 

Subj : Administrative  Discharge  System 

Ref:  (a)  DASD(MPP)  memo  of  1 Nov  1977 

Reference  (a)  forwarded  two  issue  papers  concerning  aspects  of  the 
administrative  discharge  system.  This  memorandum  provides  the  Depart- 
ment of  the  Navy  response  on  these  issues. 

Issue  Number  I . Whether  or  not  the  "honorable  discharge"  for  "hon- 
orable" service  in  the  U.  S.  Armed  Forces  should  be  retained. 


The  Department  of  the  Navy  concurs  with  retaining  the  honorable 
discharge  and  with  the  concept  of  using  degrees  of  "honorable"  service 
to  characterize  a member's  performance. 

Issue  Number  2.  Whether  or  not  the  three-tiered  administrative 
separation  system  should  be  retained. 

The  Department  of  the  Navy  concurs  that  the  three-tiered  system 
should  be  retained.  The  three-tiered  system  provides  the  necessary  op- 
tions to  accurately  reflect  the  quality  of  a member's  service.  Changes 
in  the  current  means  of  characterizing  discharges  could  cause  public  con- 
fusion and  result  in  discrimination  against  former  members  who  hold 
General  Discharges.  It  is  further  believed  that  elimination  of  the 
General  Discharge  could  result  in  a larger  percentage  of  individuals  re- 
ceiving discharges  under  other  than  honorable  conditions.  In  many  in- 
stances, the  General  Discharge  is  a compromise  in  the  discharge  process 
which  is  an  inherent  part  of  the  system.  To  deny  the  Services  and  the 
members  the  ability  to  "plea  bargain"  in  appropriate  instances  would  give 
the  discharge  system  an  inflexibility  which  would  not  be  in  the  interests 
of  the  Government  or  the  respondents. 


The  Navy  recognizes  that  changes  in  the  current  administrative  sys- 
tem are  inevitable,  and  indeed,  some  change  is  desirable.  However,  any 
change  made  should  be  within  the  framework  of  the  three-tieced  system. 

x'' 
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BERNARD  ROSTKER 
Principal  Deputy  for 
Manpower  & Reserve  Affairs 


OffICiOf  TMI  Assisiant  SfCBdAAY 


DEPARTMENT  OF  THE  AIR  FORCE 
WASHINGTON,  D.C.  20330 
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MEMORANDUM  FOR  DEPUTY  ASSISTANT  SECRETARY  (MILITARY  PERSONNEL  POLICY) 
OFFICE  OF  THE  ASSISTANT  SECRETARY  OF  DEFENSE 
(MANPOWER,  RESERVE  AFFAIRS  AND  LOGISTICS) 

SUBJECT:  Study  of  the  Administrative  Discharge  System  - INFORMATION 
MEMORANDUM 

The  issues  enclosed  with  your  1 November  1977  memorandum  have  been 
reviewed  and  the  Air  Force  concurs  with  the  proposals  presented. 

The  "Honorable  Discharge"  has  historically  reflected  the  acceptance 
by  the  Military  services  of  their  responsibility  to  recognize  and  docu- 
ment military  service  which  is  honest  and  faithful.  Accordingly,  the 
definitional  statement  of  "honorable  service"  is  viewed  as  a construc- 
tive addition  to  DOD  Directive  1332.14. 

The  three-tiered  administrative  separation  system  has  served  the 
Air  Force  well  and  we  can  find  no  substantive  basis  for  change  to  a 
two-level  configuration.  Therefore,  the  Air  Force  reaffirms  its  support 
of  the  Departmental  position  in  favor  of  the  three-tiered  system. 

(L ds&mL' 

/ JAMES  P.  GOODE  ’ 

U Dtputy  Assistant  Secretary 
(Personnel  Policy; 
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ASSISTANT  SECRETARY  OF  DEFENSE 

WASHINGTON.  O C 20301 


MANPOWER. 

RESI  RVE  AFFAIRS 
AND  LOGISTICS 

(Military  Personnel  Policy) 


riov  2 1 1977 


MEMORANDUM  FOR  Assistant  Secretary  of  the  Army  (M&RA) 

Assistant  Secretary  of  the  Navy  (MRA&L) 

Assistant  Secretary  of  the  Air  Force  (MRA&I) 

SUBJECT:  Study  of  Administrative  Discharge  System 

Refs:  ASD(MRA6rL)  Memo  of  3 Sep  77  and  DASD(MPP)  Memo  of  1 Nov  77 

on  the  above  subject 


Attached  for  your  review  are  two  additional  issue  papers.  The  first 
deals  with  the  discharge-in-absentia  provision;  the  second  with  certain 
adjustments  to  DoD  Directive  1332.14.  Request  your  comment/concurrence 
on  these  issues  by  2 December  1977. 


As  a related  matter,  this  office  is  aware  of  certain  studies  recently 
completed  or  underway  within  the  Military  Departments  which  directly 
or  indirectly  relate  to  this  subject  (e.g.,  Navy  study  on  voluntary 
out  program  and  Arm  study  on  deserters).  We  would  appreciate  re- 
ceiving copies  of  these  for  use  in  this  study  effort. 


Major  General,  USAF 
Deputy  Assistant  Secretary 


cc:  Dir,Jt  Staff,  OJCS 


Attachments 


Issue  Number  3 


Issue : 

Whether  or  not  the  U.S.  Armed  Forces  should  discharge-in-absentia. 
Background : 

Department  of  Defense  policy  provides  that  a member  may  be  discharged 
for  misconduct  when  an  unauthorized  continuous  absence  of  one  year  or  more 
has  been  established.  In  accordance  with  this  policy,  a member  beyond 
military  control  for  more  than  one  year  may  be  discharged  at  Secretarial 
discretion  provided  prosecution  is  barred  by  the  statute  of  limitations, 
or  when  such  action  would  serve  the  National  interests.  However,  in 
March  1969  the  Subcommittee  on  Treatment  of  Deserters  from  the  Military 
Service,  Committee  on  the  Armed  Services,  United  States  Senate,  recom- 
mended that  discharges-in-absentia  be  discontinued  in  the  case  of 
deserters  and  further,  that  such  cases  be  processed  in  accordance  with 
the  Uniform  Code  of  Military  Justice  (10  U.S.  Code  801  eit  seq. ) . Since 
that  time  the  discharge-in-absentia  policy  has  not  been  generally  applied. 
It  has  only  been  applied  in  those  cases  where  the  member  is  an  alien  who 
has  gone  to  a foreign  country  where  the  U.S.  has  no  authority  to  apprehend 
and  in  those  cases  where  prosectuion  is  barred  by  the  statute  of  limita- 
tions. The  GAO  in  their  report  dated  January  31,  1977,  on  "Millions 
Being  Spent  to  Apprehend  Military  Deserters,  Most  of  Whom  are  Discharged 
as  Unqualified  for  Retention,"  reconsnended  reinstitution  of  the  discharge- 
in-absentia  provision  with  respect  to  long-term  deserters.  In  its 
response  to  the  GAO,  the  DoD  stated  in  part: 


"Discharge  in  absentia  foregoes  possible  prosecution  of  other 
criminal  offenses  not  discoverable  until  the  deserter  is  re- 
turned to  military  control.  Such  a discharge  would  subvert 
the  military  justice  mechanism  by  permitting  the  offender  to 
avoid  later  trial.  Discharge  in  absentia  after  the  mere 
passage  of  time  could  also  result  in  further  inequities  in 
punishment.  For  example,  the  individual  who  evaded  past  the 
'in  absentia'  discharge  point  would  receive  an  administrative 
discharge  while  those  who  returned  earlier  would  face  not  only 
discharge,  but  other  Uniform  Code  of  Military  Justice  sanctions. 

Such  discharge  action,  when  the  whereabouts  of  an  individual  is 
unknown,  implies  a lack  of  interest  in  the  individual  and  could 
result  in  the  issuance  of  an  erroneous  discharge.  Return  to 
military  control  also  helps  to  determine  the  reason  for  desertion. 
Full  implementation  of  the  in  absentia  provision  could  undermine 
the  concepts  of  military  discipline  and  threaten  mission  accom- 
plishment. 

"Another  aspect  regarding  the  discharge  in  absentia  provision 
causing  considerable  concern  is  insuring  that  not  only  have  all 
reasonable  efforts  to  return  the  individual  to  military  control 
been  explored,  but  also  that  due  process  requirements  are  accom- 
plished. Critics  of  the  current  three-tiered  administrative 
discharge  system  have  repeatedly  charged  that  the  Military 
Services  violate  an  individual's  right  to  full  due  process  when 
separation  is  effected  under  other  than  honorable  conditions 
through  the  administrative  discharge  system,  even  when  the 
military  member  is  present  and  afforded  a hearing.  To  discharge 
in  absentia  without  further  study  does  not  seem  appropriate." 

The  DoD  further  advised  that  the  discharge  in  absentia  provision  would  be 

reviewed  in  conjunction  with  our  overall  study  of  the  administrative 

discharge  system.  The  Appropriations  Committees,  during  their  review  of 

the  DoD  Appropriation  Bill  for  FY78,  requested  a copy  of  this  study  in 

connection  with  the  submission  of  the  FY79  budget. 

Objective ; 

To  achieve  agreement/resolution  on  utilization  of  discharge-in- 
absentia  policies. 

Discussion : 

It  has  historically  been  the  desire  of  the  U.S.  Armed  Forces  to  have 
absentees  returned  to  military  control  as  soon  as  possible.  Upon  their 
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return  to  military  control,  disciplinary  action  or  administrative  dispo- 
, sition  of  these  absentees  will  be  determined  on  an  individual  basis, 

j Each  case  is  then  reviewed  on  its  own  merits  based  on  the  facts  and 

circumstances  surrounding  the  absence.  Fair  and  just  punishment  of 
absentees  is  often  appropriate  to  the  administration  of  military  justice. 

It  is  a fact  that  unauthorized  absence  is  a violation  of  law  which, 
dependent  on  the  circumstances , carries  a wide  range  of  punishment  options. 
Some  people  advocate  a decriminalization  of  AWOL  during  an  all-volunteer 
era  and  while  we  are  at  peace.  If  individual  service  members  are  permitted 
to  depart  from  their  units  whenever  they  so  choose,  it  may  be  extremely 
difficult  for  the  military  forces  to  effectively  respond  to  an  emergency. 
This  potentially  adverse  effect  on  combat  readiness,  discipline,  and 
morale  in  such  circumstances  could  result  in  grave  consequences  to  this 
" Nation. 


Comment : 

The  discharge-in-absentia  policies  have  been  periodically  reviewed 
in  the  past  with  the  intent  to  resume  the  exercise  of  issuing  Other  Than 
Honorable  Discharges  to  members  who  have  been  on  unauthorized  absence  in 
excess  of  one  year.  However,  the  conclusions  reached  by  the  Department 
of  Defense  during  these  past  reviews  was  that  military  justice  would  best 


be  served  by  continuing  the  policy  in  an  inoperative  posture. 
Proposal : 


Revise  DoD  Directive  1332.14  to  specifically  prohibit  discharge-in- 


absentia except  for  aliens  who  leave  the  United  States  on  prolonged 
unauthorized  absence  and  those  members  who  are  barred  by  the  statute  of 
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limitations,  10  USC  843  (reference  (e) ) from  prosecution.  Enclosure  6, 


paragraph  E.5.a.  would  be  changed  to  read  as  follows: 

"(2)  When  the  member  who  is  an  alien  has  gone  to  a foreign 
country  where  the  U.S.  has  no  authority  to  apprehend  such  a 
member  under  a treaty  or  agreement:.’' 

c.  (delete  present  paragraph) . 
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Issue  Number  4 


Issue : 

Whether  DoD  Directive  1332.14  relating  to  enlisted  administrative 
separations  should  be  modified  in  order  to  force  more  administrative 
discharges  into  the  punitive  system  under  the  UCMJ  as  a means  of  reducing 
or  stemming  attrition. 

Background : 

DoD  Directive  1332.14  establisnes  the  reasons  for  which  an  enlisted 
member  may  be  administratively  separated  prior  to  the  expiration  of  the 
member's  enlistment  and  provides  overall  guidance  for  characterizing  the 
period  of  military  service.  Many  of  the  reasons  for  discharge  are  similar 
to  conduct  proscribed  by  the  Uniform  Code  of  Military  Justice.  Additionally! 
DoD  Directive  1332.14  specifically  permits  discharge  authorities,  upon 
request  of  an  accused,  to  grant  a discharge  for  the  good  of  the  service  to 
avoid/escape  trial  by  court-martial.  Because  administrative  discharge 
processing  is  usually  easier  and  less  expensive  than  disciplinary  processing, 
commanders  may  be  tempted  to  resort  to  or  permit  the  use  of  administrative 
discharges  in  lieu  of  punitive  action. 

Objective: 

To  achieve  agreement/resolution  on  the  role  of  DoD  Directive  1332.14 
in  the  processing  of  cases  which  may  also  be  processed  under  the  UCMJ. 
Discussion: 

The  administrative  discharge  system  provides  the  armed  forces  with  an 
expeditious  means  of  separating,  with  an  appropriate  characterization  of 
service,  those  members  unable  to  adapt  to  service  life  and  those  who  clearly 


demonstrate  they  are  unqualified  for  retention.  At  the  same  time,  the 
Directive  recognizes  that  the  member  has  certain  rights  which  must  be 
protected.  On  the  other  hand,  the  Uniform  Code  of  Military  Justice  is 
a comprehensive  criminal  code  which  regulates  the  conduct  of  members  of 
the  armed  forces.  The  Code's  primary  goal  is  to  ensure  a high  standard 
of  morale  and  discipline  which  in  turn  promotes  the  efficiency  of  the 
fighting  forces.  Punitive  sanctions  under  the  Code  include  reduction  in 
rank,  imprisonment,  punitive  discharges  and,  in  some  cases,  may  even 
include  a sentence  of  death.  In  many  cases,  a member's  conduct,  while 
technically  criminal,  is  not  deemed  sufficiently  grave  to  warrant  punish- 
ment and  the  stigma  associated  with  a trial  by  court-martial  and  a federal 
conviction.  In  such  cases,  while  the  member's  conduct  may  render  the 
member  unsuitable  for  further  military  service,  the  commander  may  consider 
that  an  administrative  discharge  is  more  appropriate  than  trial  by  court- 
Ujaitial.  For  example,  sodomy  is  a violation  of  Article  125  of  the  Uniform 
Code  of  Military  Justice,  but  homosexual  conduct,  which  includes  sodomy, 
xs  also  a reason  for  administrative  processing  for  discharge  under  service 
regulations  implementing  DoD  Directive  1332.14.  However,  absent  aggravating 
circumstances,  most  cases  of  sodomy  are  processed  administratively  rather 
than  punitively.  Similar  treatment  is  accorded  members  found  to  have 
used  drugs. 

In  other  cases,  members  who  have  engaged  in  criminal  misconduct  may 
be  permitted  to  accept  a discharge  for  the  good  of  the  service  (usually 
under  other  than  honorable  conditions)  in  order  to  escape  trial  by  court- 
martial.  The  discharge  which  they  receive  may  be  almost  as  stigmatizing 
as  what  the  member  could  have  received  had  he  been  tried  by  court-martial 
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and  sentenced  to  a punitive  discharge.  However,  the  Government  has 
avoided  the  expense  of  a trial  and  the  accused  has  protected  himself 
against  a period  of  confinement  and  other  penalties.  In  short,  this 
device  is  a part  of  the  plea  bargaining  process  that  goes  on  in 
connection  with  the  American  system  of  criminal  justice. 

Comment : 

Over  the  past  several  years,  the  military  justice  system  has 
become  increasingly  more  complex  as  the  result  of  rulings  by  the  U.S. 

Court  of  Military  Appeals.  The  rights  and  procedural  safeguards 
afforded  an  accused  often  far  exceed  those  to  which  his  civilian  counter- 
part is  entitled.  Contested  trials  in  the  military  have  long  been 
expensive  because  of  the  Anglo-American  right  of  confrontation  of 
witnesses  in  criminal  trials  and  the  Code's  worldwide  subpoena  power. 

Recent  decisions  regarding  rights  to  counsel,  speedy  trial,  and  time 
constraints  on  post-trial  actions  have  all  placed  additional  burdens  on 
the  system.  While  a substantial  number  of  commanders  would  prefer  to 
court-martial  and  punish  all  who  run  afoul  of  the  Uniform  Code  of 
Military  Justice,  limits  on  resources  preclude  such  action.  Should  the 
mechanisms  available  to  the  commander  under  the  administrative  discharge 
system  no  longer  be  at  the  commander's  disposal,  an  already  overburdened 
military  justice  system  would  be  strained  to  the  breaking  point.  Not 
only  is  the  military  justice  system  expensive,  it  is  also  substantially 
more  time-consuming  than  administrative  separation  procedures.  Limitations 
on  the  expeditious  separation  of  members  under  the  DoD  Directive  would 
force  commanders  to  retain  nonproductive  and  frequently  disruptive 
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individuals  solely  for  the  purpose  of  a court-martial,  which  may  result 
in  discharge,  after  a lengthy  delay.  Such  members  will  often  receive 
stigmatizing  discharges  as  well  as  periods  of  confinement.  Thus,  while 
implementation  of  this  administrative  system  by  the  Military  Departments 
can  and  should  be  monitored  to  insure  greater  service  and  DoD  wide  equity 
in  application  and  a lessening  of  inappropriate  uses,  any  fundamental 
change  which  would  force  many  administrative  actions  into  the  UCMJ  would 
adversely  affect  many  members  and  have  little  or  no  perceived  benefit. 
Proposal : 

That  no  changes  be  made  to  DoD  Directive  1332.14  at  this  time  which 
would  force  more  cases  in  the  punitive  system  or  restrict  the  commander's 
use  of  the  administrative  discharge  as  a viable  alternative  to  punitive 
action  in  appropriate  cases. 
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DEPARTMENT  OF  THE  ARMY 
OFFICE  OF  THE  ASSISTANT  SECRETARY 

WASHINGTON.  O.C.  20310 

1977 

r ■ 

(MILITARY  PERSONNEL 
SUBJECT:  Study  of  the  Administrative  Discharge  System 


i 

MEMORANDUM  FOR  DEPUTY  ASSISTANT  SECRETARY  OF  DEFENSE 
POLICY) 


This  replies  to  your  request  for  the  Army  position  on  numbered  issues 
three  and  four  developed  by  the  Intesservice  Working  Group  for  Study  of 
the  Administrative  Discharge  System. 

Issue  3:  The  Army  concurs  in  the  proposal  to  revise  DOD  Directive  1332.14 
to  specifically  prohibit  in-absentia  discharge.  A recent  Army  study  on 
the  apprehension  of  military  deserters  found  that  (1)  in-absentia  discharge 
could  cost  the  Army  over  10  million  dollars  more  than  the  present  cost  of 
53  million  dollars,  when  adjusted  to  include  losses  from  recruitment  and 
training  expenditures  (2)  under  in-absentia  discharge  conditions,  the  Army 
desertion  rate  could  increase  from  8,416  in  FY  77  to  over  16,000  per  year 
(3)  an  in-absentia  discharge  policy  could  adversely  affect  troop  morale  (4) 
a policy  of  this  type  would  remove  the  measurable  deterrent  effect  of  the 
policy  to  apprehend  deserters  and  (5)  the  policy  would  impinge  on  the  pro- 
fessional judgment  of  the  Army  - we  must  spend  some  money  in  order  to  have 
a deterrent  effect.  With  regard  to  the  suggested  rewording  of  DOD  Directive 
1332.14,  the  deletion  of  paragraph  E.5.c.  of  Inclosure  6 is  legally  objec- 
tionable without  a change  to  10  USC  1163.  However,  this  paragraph  does  not 
need  to  be  deleted  in  order  to  accomplish  the  stated  proposal. 

Issue  4:  The  Army  strongly  endorses  this  proposal  and  is  opposed  to  any 
changes  which  would  eliminate  or  modify  the  existing  provisions  for  admin- 
istrative discharges  by  forcing  them  into  the  punitive  system.  If  the 
current  administrative  mechanisms  for  discharge  (expeditious  discharge,  dis- 
charge for  misconduct,  discharge  for  the  good  of  the  service)  were  no  longer 
available  to  the  commander  except  through  UCMJ  action,  the  military  justice 
system  would  be  stifled  and  commanders  would  be  forced  to  retain  these 
personnel  for  extended  periods  of  time.  Such  retention  would  adversely  affect 
unit  readiness,  discipline  and  morale. 

The  Army  study  on  apprehension  of  military  deserters  will  be  provided  to  your 
office  under  separate  cover. 


Military  Personnel  Policy  & Prcsram* 


DEPARTMENT  OF  THE  NAVY 
OFFICE  OF  THE  ASSISTANT  SECRETARY 
(MANPOWER.  RESERVE  AFFAIRS  AND  LOGISTICS) 
WASHINGTON.  D C 20360 


MEMORANDUM  FOR  THE  DEPUTY  ASSISTANT  SECRETARY  OF  DEFENSE 

(MILITARY  PERSONNEL  POLICY) 

Subj : Study  of  Administrative  Discharge  System 

Ref:  (a)  My  memo  of  18  Jan  '78 

Reference  (a)  forwarded  the  Department  of  the  Navy  recom- 
mended policy  change  to  DoD  Directive  1332.14.  The  Navy  supports 
a change  that  would  authorize  issuance  of  an  in  absentia  other 
than  honorable  discharge  to  a member  absent  for  more  than  180 
days. 


The  Navy's  position  with  respect  to  in  absentia  dis- 
charges is  based  on  the  following  considerations: 

a.  The  policy  would  give  Service  personnel  managers 
an  additional  option  to  use  in  dealing  with  a nonproductive 
manpower  segment.  Since  the  in  absentia  discharge  would  be 
an  option  — not  a mandatory  procedure  that  must  be  used  when 
service  members  have  been  absent  for  more  than  180  days  — it 
v/ould  not  be  invoked  where  the  member  should  be  apprehended  and 
returned  for  disciplinary  action. 

b.  Such  a policy  would  allow  the  military  services  to 
get  nonproductive  deserters-at- large  off  the  books  without  fur- 
ther expenditure  of  money  and  official  time.  The  fact  that  dis- 
charges are  issued  under  other  than  honorable  conditions  — and 
this  is  the  most  likely  result  after  apprehension  and  disci- 
plinary proceedings  as  well  — means  that  an  in  absentia  discharge 
is  not  the  easy  way  out  of  a service  obligation. 

c.  The  policy  responds  affirmatively  to  GAO  Report 
B-146890  of  31  January  1977  while,  at  the  same  time,  promoting 
a get  tough  policy  with  respect  to  the  unsuccessful  soldier  who 
becomes  a deserter. 

d.  The  change  is  fully  consistent  with  the  Navy  policy 
to  make  it  clear  that  desertion  is  not  an  easy  way  out  of  the 
Navy.  Dismissal  under  other  than  honorable  conditions  — and 
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DEPARTMENT  OF  THE  NAVY 
OFFICE  OF  THE  SECRETARY 
WASHINGTON.  D.  C.  20350 

1 8 JAN  1978 


MEMORANDUM  FOR  THE  DEPUTY  ASSISTANT  SECRETARY  OF  DEFENSE  (MILITARY 
PERSONNEL  POLICY) 

Subj:  Study  of  Administrative  Discharge  System 
Ref:  (a)  Your  memo  of  21  Nov  1977 

Reference  (a)  forwarded  Issues  #3  and  #4  concerning  aspects  of  the 
administrative  discharge  system. 

The  Department  of  the  Navy  concurs  with  the  conclusions  reached  in 
Issue  #4  and  therefore  opposes  any  change  which  would  force  more  separa- 
tions into  the  punitive  system.  We  also  oppose  any  additional  restrictions 
on  the  commander's  use  of  the  administrative  discharge  as  an  alternative 
to  punitive  action  in  appropriate  cases.  The  Department  does  not,  however, 
concur  with  Issue  #3  which  would  prohibit  discharge  in  absentia  except  for 
aliens  who  leave  the  United  States  on  prolonged  unauthorized  absence,  and 
for  members  whose  prosecution  is  barred  by  the  statute  of  1 imitations. 

The  Department  proposes  that  "discharge  in  absentia"  with  an  other  than 
honorable  discharge  be  authorized  for  prolonged  unauthorized  absences  of 
more  than  180  days.  TAB  A is  the  proposed  change  to  DOD  Directive  1332.14. 

The  Department  believes  that  members  who  absent  themselves  for  more 
than  180  days  have  demonstrated  a lack  of  potential  to  develop  into  produc- 
tive members.  Thus,  the  cost  of  apprehending  and  processing  such  members 
for  judicial  proceeaings  would  not,  in  most  cases,  be  commensurate  with 
the  value  that  retention  might  provide 


BERNARD  ROSTKER 
Principal  Deputy 
Assistant  Secretary  of  the  Navy 
(Manpower  & Reserve  Affairs) 
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Proposed  Change  to  DoD  Directive  1332.14  (Enel  6) 


| 


E.5.  A member  beyond  military  control  by  reason  of  unauthorized  absence: 

a.  May  be  discharged  under  other  than  honorable  conditions  in 
absentia  under  either  of  the  following  circumstances: 

(1)  When  the  prosecution  of  the  member  is  apparently  barred 
by  statute  of  limitations,  10  USC  843,  (reference  (e)). 

In  those  cases,  a Discharge  Under  Other  Than  Honorable 
Conditions  certificate  may  be  issued  at  any  time  after 
it  is  determined  that  prosecution  is  so  barred,  provided 
that  upon  consideration  of  available  extenuating, 
mitigating  and  aggravating  factors  in  each  case,  the 
discharge  authority  determines  that  the  best  interest  of 
the  Armed  Forces  will  be  served  by  issuance  of  such 
discharge. 

(2)  When  the  discharge  authority  determines,  in  accordance 
with  regulations  of  the  Department  concerned,  that  the 
member  concerned  has  been  on  unauthorized  absence  for 
more  than  1 80  days,  unless  the  member  is  wanted  by  the 
Department  for  some  specific  purpose,  such  as  another 
crime  or  security  matter,  or  upon  consideration  of 
available  extenuating,  mitigating  and  aggravating  factors 
in  each  case,  the  discharge  authority  determines  that 
the  best  interest  of  the  Armed  Forces  will  be  served  if 
such  discharge  is  not  issued.  HtlMtl  M i 

mtt  uut  nu  uumu  umtmt  immtiu  mu 
utn  m mnm  tmmw 

( 3 ) When  the  member  who  is  an  alien  has  gone  to  a foreign 
country  where  the  U.S.  has  no  authority  to  apprehend 
such  a member  under  a treaty  or  agreement . 

b.  Shall  be  notified  of  the  imminent  discharge  action  and  the 
effective  date  thereof  by  registered  mail  or  certified  mail, 
return  receipt  requested,  forwarded  to  the  record  address  of 
the  member,  or  next  of  kin,  as  appropriate. 

c.  Shall  be  subject  to  the  separation  limitations  of  10  USC  1163 
(reference  (f)),  if  he'/ she  is  a member  of  a Rise~rve  component. 


TAB  A 


DEPARTMENT  OF  THE  AIR  FORCE 

WASHINGTON  203J0 


Office  of  the  Assistant  secretary 


January  13,  1978 


MEMORANDUM  FOR  DEPUTY  ASSISTANT  SECRETARY  (MILITARY  PERSONNEL 

POLICY)  OFFICE  OF  THE  ASSISTANT  SECRETARY 
OF  DEFENSE  (MANPOWER,  RESERVE  AFFAIRS  AND 
LOGISTICS) 

SUBJECT:  Study  of  the  Administrative  Discharge  System  - 

INFORMATION  MEMORANDUM 

The  issues  enclosed  with  your  21  November  1977  memorandum 
have  been  reviewed  and  the  Air  Force  concurs  with  the 
proposals  presented. 

Due  process  considerations  and  relevant  equities  in  the 
administration  of  military  justice  would  be  further  confounded 
by  general  application  of  discharge  in  absentia.  The  potential 
for  inducement  of  higher  levels  of  absentees  and  the  concomitant 
potentially  adverse  effect  on  combat  readiness,  discipline  and 
morale  further  support  restricted  application  of  this  provision. 

The  Air  Force  does  not  support  arbitrary  modification 
of  DOD  Directive  1332.14  to  force  administrative  discharges 
into  the  punitive  system  as  a viable  means  of  reducing 
attrition.  Rather,  current  tools  should  remain  available 
and  existing  Departmental  Secretarial  prerogatives  maintained. 


Antonia  Handler  Chayer 
Assistant  Secretary  of  the  Air  Force 
(Manpower,  Reserve  Affairs 
and  Installations) 


ASSISTANT  SECRETARY  OF  DEFENSE 

WASHINGTON.  D C 20301 


MANOOWf  R 
Rl  Sf  RVI  Al  1 AIRS 
AND  LOGISTICS 

(Military  Personnel  Policy) 


S FEI 


MEMORANDUM  FOR  Assistant 
Assistant 
Assistant 


Secretary  of  the  Army  (M&RA) 
Secretary  of  the  Navy  (MRA&L) 
Secretary  of  the  Air  Force  (MRA&I) 


SUBJECT:  Study  of  Administrative  Discharge  System 

Ref:  ASD(MRA6>L)  memorandum  of  3 Sep  77,  subject  as  above 


Attached  is  issue  paper  number  5 on  the  marginal  performer/ expeditious 
discharge  program.  This  issue  is  especially  pertinent  for  review  at 
this  time  in  light  of  the  concern  over  the  high  cost  of  first-term 
attrition. 

Please  provide  your  concurrence/comments  not  later  than  24  February 
1978. 


Major  General,  USAF 
Deputy  Assistant  Secretary 


Attachment 


cc: 


Dir,  Jt  Staff,  OJCS 


ISSUE  NUMBER  5 


Issue : 


Background : 


Objective : 


Discussion : 


Whether  or  not  the  marginal  performer  program  (including 
the  expeditious  discharge  program)  is  causing  unnecessary 
attrition. 

An  amended  PDM  directed  the  Services  to  reduce  first-term 
attrition  rates  in  order  to  reduce  accession  requirements. 

The  Military  Services  use  the  marginal  performer  program  in 
different  manners  based  upon  varying  definitions  of  who  is  a 
marginal  performer.  This  contributes  to  variances  in 
program  applicability  and  the  resulting  statistics  reported 
by  the  Military  Services.  A comparison  of  the  programs  is 
attached  (Tab  A) . During  the  period  that  the  marginal 
performer  program  has  been  in  operation  (Tab  B) , the  overall 
attrition  rate  attributed  to  this  program  has  been  substantial. 
However,  these  statistics  indicate  a downward  trend. 

To  examine  the  provisions  for  discharging  marginal  performers 
and  recommend  corrections  if  required. 

The  marginal  performer  program  has  served  and  continues  to 
serve  the  purpose  for  which  it  was  intended.  It  is  a cost 
effective  and  expeditious  means  of  separation  of  non- 
performers prior  to  those  individuals  becoming  the  subject  of 
more  severe  administrative/disciplinary  action.  The  marginal 
performer  program  and  the  entire  administrative  discharge 
system  have  been  criticized  as  a result  of  a perception  that 
the  Services  are  taking  the  "easy  way  out"  rather  than 
exercising  proper  leadership  and  enforcing  traditional 
disciplinary  alternatives.  Attrition  levels  have  tended  to 
elicit  a conclusion  that  this  perception  is  valid. 


Comment : 


The  marginal  performer  program  is  only  one  facet  of  the 
entire  administrative  separation  process  and, therefore, 
cannot  be  deemed  responsible  for  the  total  first  term 


attrition  problem. 

The  marginal  performer  program  is  only  a separation 
vehicle  used  by  the  Services  and  is  not  directly  related  to 
the  root  causes  for  attrition.  Rather,  causative  factors 
such  as  today's  social  mores,  liberal  court  system, 
perceived  "right  to  quit"  in  an  all  volunteer  force 
environment  and  the  perceived  lack  of  representation  of 
personal  and  job  related  issues  are  some  of  the  reasons  for 
our  increased  attrition.  Notwithstanding,  these  perceptions 
must  be  addressed,  and  where  unnecessary  attrition  is 
occurring,  corrective  action  must  be  taken. 

This  should  include  a positive  emphasis  on  return  to  more 
traditional  military  values  mixed  with  revitalization  of 
retraining  vis  a vis  elimination  procedures,  based  on  an 
equitable  discipline  system. 

Proposal : Reaffirm  the  adequacy  of  DoD  guidelines  for  the  marginal 

performer  program  and  individual  Secretarial  prerogative 
to  manage  losses  under  this  program  as  a part  of  the 
respective  Service  overall  effort  to  meet  established 
attrition  goals. 

V 
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DEPARTMENT  OF  THE  ARMY 
OFFICE  OF  THE  ASSISTANT  SECRETARY 

WASHINGTON.  O.C.  20310 


ZSffB  13/8 


MEMORANDUM  FOR  DEPUTY  ASSISTANT  SECRETARY  OF  DEFENSE  (MILITARY  PERSONNEL 
POLICY) 

SUBJECT:  Study  of  the  Administrative  Discharge  System 


This  replies  to  your  memorandum  of  8 February  1978  requesting  comments/ 

concurrence  on  the  marginal  performer/expeditious  discharge  program. 

\ 

The  Army  affirms  that  the  marginal  performer  program  is  an  integral  and 
necessary  part  of  the  administrative  discharge  system  and  continues  to 
serve  the  purpose  for  which  It  was  intended.  While  attrition  under  the 
program  has  been  criticized  by  some,  the  positive  results  have  been 
substantial  In  terms  of  Improved  unit  effectiveness,  readiness,  and 
morale.  The  program  does  enable  the  soldier  to  avoid  the  stigma  which 
a later,  possibly  less-than-honorable  discharge  would  place  on  him,  and 
demonstrates  to  others  in  training  and  in  units  that  the  Army  does  not 
reta  *-hose  who  cannot  perform  or  adapt. 

The  gu.-ielines  established  in  DOD  Directive  1332.14  are  adequate  for  the 
Army's  establishment  and  operation  of  the  program.  Army  attrition  is 
reducing  and  the  FY  78  DOD  established  attrition  rates  will  be  met. 

The  Army  concurs  with  the  issue  paper's  proposal  which  reaffirms  the 
adequacy  of  the  DOD  guidelines  for  the  Marginal  Performer  Program  and 
individual  Secretarial  prerogative  to  manage  losses  under  the  Marginal 
Performer  Program. 


/ ^ 


c; 


/ 


Military  Pe;so  . . ; . , ’ oms 


DEPARTMENT  OF  THE  NAVY 
OFFICE  OF  THE  ASSISTANT  SECRETARY 
(MANPOWER.  RESERVE  AFFAIRS  AND  IOGISTICSI 

WASHINGTON.  D C 20360  2 1 MAR  1978 


MEMORANDUM  FOR  THE  DEPUTY  ASSISTANT  SECRETARY  OF 

DEFENSE  (MILITARY  PERSONNEL  POLICY) 

Subj:  Administrative  Discharge  System 

Ref:  (a)  DASD(MPP)  memo  of  8 F eb  1978 

Reference  (a)  forwarded  an  issue  paper  concerning  the  study  of 
the  administrative  discharge  system.  This  memorandum  provides 
the  Department  of  the  Navy  response. 

Issue  Number  5.  Whether  or  not  the  marginal  performer  program 
(including  the  expeditious  discharge  program)  is  causing  unnecessary 
attrition. 

The  Department  of  the  Navy  supports  the  proposal  to  continue 
the  separation  of  marginal  performers  as  set  forth  in  reference  (a). 

Tab  B to  reference  (a)  shows  information,  by  Service,  concerning 
numbers  of  individuals  discharged  under  marginal  performer /other 
expeditious  discharge  programs.  It  should  be  noted  that  the  Marine 
Corps  did  not  implement  procedures  to  discharge  marginal  performers 
prior  to  FY-1976.  Prior  to  FY-1977  Navy  did  not  administer  the  program 
in  the  same  manner  as  the  other  Services.  These  factors  cause  the 
changes  apparent  in  Tab  B. 

With  the  advent  of  full  implementation  of  the  marginal  performer 
discharge  procedures  within  the  Department  of  the  Navy  the  Services 
will  have  a means  which  is  cost-effective  and  expeditious  to  separate 
individuals  who  are  unable  to  perform  in  a minimally  acceptable 
manner.  Top  level  Secretarial  and  military  attention  is  being  paid 
to  this  program  to  insure  that  it  does  not  cause  unnecessary 
attrition  in  the  Department  but  rather  that  it  serves  its  intended 
purpose  of  separating  those  who  would  otherwise  become  nonproductive 
members  and  become  the  subjects  of  more  severe  administrative  or 
disciplinary  action. 


BERNARD  ROSTKER 
Principal  Deputy  for 
Manpower  & Reserve  Affairs 


DEPARTMENT  OF  THE  AIR  FORCE 
WASHINGTON,  D C.  20330 


Oifiriw  imi  Assisiani  Sickiiarv 

Ma  rch  1 5 , 19  78 


MEMORANDUM  FOP  DEPUTY  ASSISTANT  SECRETARY  (MILITARY  PERSONNEL 

POLICY)  OFFICE  OF  THE  ASSISTANT  SECRETARY 
OF  DEFENSE  (MANPOWER,  RESERVE  AFFAIRS  AND 
LOGISTICS  ) 

SUBJECT:  Study  of  the  Administrative  Discharge  System  - 

INFORMATION  MEMORANDUM 

The  issue  enclosed  with  your  February  8,  1978,  memorandum 
has  been  reviewed.  The  following  comments  provide  the  Air 
Force  position. 

DOD  guidelines  are  adequate  for  the  establishment  of  a 
marginal  performer  discharge  program.  However,  we  find  the 
guidelines  lacking  in  certain  specifics  which  result  in 
significant  differences  in  program  application  among  the 
Services.  Differences  in  program  terminology,  period  of 
application  and  population  affected  create  confusion  in 
program  reference  and  misleading  statistical  reporting. 

The  Air  Force  is  a strong  advocate  of  this  program  and  these 
variances  only  serve  to  aggravate  perceived  differences  in 
the  treatment  of  personnel  among  the  Services.  Accordingly, 
we  recommend  the  application  provisions  of  the  DOD  guidelines 
be  changed  to  specify  population,  service  period  and  program 
title  to  further  standardize  the  program.  Air  Force  program 
provisions  are  offered  for  consideration:  (l)  population  - 

pay  grade  E-3  or  below;  (2)  service  period  - apply  to  entire 
initial  36  month  service  period;  (3)  program  title  - marginal 
performer  only. 

The  Air  Force  fully  supports  the  proposal  to  maintain 
individual  Service  prerogative  in  the  management  of  loss 
programs  to  meet  attrition  objectives. 


Antonia  Hahdler  Ch^yes 
Assistant  Secretary  of  tHe  Air  Force 
(Manpower,  Reserve  Affairs 
and  Installations) 


CHAPTER  3 


DATA  ANALYSIS 

I.  TRENDS  IN  CHARACTERIZATION  PRACTICES  — A COMPARISON  AND  ANALYSIS  OF 
PYs  1972  AND  1977.  ~ 


The  Armed  Forces  have  undergone  many  changes  since  the  end  of  the 

Vietnam  Conflict.  In  FY72,  the  United  States  still  had  troops  in  South- 

1/ 

east  Asia,  although  their  numbers  were  decreasing.  The  draft  was 

still  in  force.  Military  delinquency  was  much  greater;  for  example,  the 

Army's  desertion  rate  stood  at  60  per  1000  in  FY72  compared  to  16.7  per  1000 

in  FY77.  Marginal  performer  discharge  programs  had  not  yet  been  intro- 

27 

duced,  and  in  many  other  ways,-  the  discharge  system  differed  from  its 
current  operational  status. 

Nevertheless,  one  would  suppose  that  if  a specific  reason  for  dis- 
charge were  determined,  e.g.,  personality  disorder,  the  characterization 
of  service  assigned  to  an  individual  discharged  should  remain  the 
same  both  within  and  among  the  Services.  This  hypothesis  is  tested 
in  following  analyses,  using  the  separation  files  maintained  by 
the  DoD  Manpower  Data  Center  for  all  the  Services  for  FYs  1972  and  1977. 
Changes  in  the  Types  of  Discharges  Issued 

Table  1 shows  changes  in  the  percentage  of  each  type  of  discharge 

3*4/ 

as  issued  by  the  four  Services  during  FY72  and  FY77.  Discharges 

for  immediate  reenlistment  are  not  included. 


17 Troop  strength  in  Vietnam  declined  from  239,200  to  47,000  in  FY72. 

2/  Detailed  later  in  the  report. 

3/  Throughout  this  chapter,  the  word  "discharge"  is  an  abbreviation — for 
ease  of  reading — which  Includes  the  process  of  separation  or  release 
from  active  military  status,  as  well  as  actions  which  accomplish  a 
complete  severance  of  all  military  status.  It  also  includes  the 
assignment  of  a reason  for  such  discharge  and  characterization  of 
service. 

4/  The  FY77  data  includes  data  from  the  transition  quarter,  i.e., 

July-September  1976.  It  should  also  be  noted  that  the  data  in  this 
section  does  not  contain  discharges  for  immediate  reenlistment. 


3-1 


PERCENT  (ROUNDED)  OF  TYPES  OF  DISCHARGE  ISSUED  BY  SERVICE  IN  FY  72 
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Army  discharges  under  honorable  and  adverse  conditions  were  essentially 
the  same.  The  principal  difference  during  the  two  fiscal  years  was  a 
decrease  In  honorable  discharges  (HDS)  during  FY77  and  a corresponding 
increase  in  the  percent  of  general  discharges  (CDS).  This  change  can 
be  traced  to  the  differences  in  the  specific  reasons  assigned  in  the 
category  of  "convenience  of  the  government"  reasons  for  discharge.  During 
FY72  the  Army  assigned  mostly  HDS  to  satisfactory  soldiers  under  the 
convenience  of  the  Government  cateqory  of  reasons  in  order  to  reduce  its 
size.  During  FY77,  the  Army  was  assigning  mostly  GDS  to  unsatisfactory 
soldiers  under  the  convenient-  - category  of  reasons  because  of  their 
marginal  performance. 

The  pattern  of  discharges  for  the  Navy  during  the  two  years  was 
essentially  the  sane  as  for  the  Army:  a decrease  in  HDS  and  an  increase 
in  GDS  in  FY77  as  compared  to  FY72.  An  attempt  to  deal  with  marginal 
performers  also  appears  to  have  been  rhe  reason  for  the  increase  in 
general  discharges  in  the  Navy.  However,  it  should  be  noted  that  the 
Navy  makes  more  extensive  use  of  the  "unsuitability"  category  of  reasons 
for  discharge  and  less  of  the  marginal  performer  programs  used  by  the 
Army  (see  Table  9). 

The  decrease  in  HDS  from  the  Marine  Corps  between  FY72  and  FY77 
corresponds  to  an  Increase  in  other-than-honorable  (OTH)  discharges, 
rather  than  GDS.  The  shifts  can  be  traced  to  the  interaction  between 
two  major  factors:  a decrease  in  the  percent  completing  their  terms 
of  service  and  a decrease  in  the  number  being  separated  for  drug  abuse. 


3-3 


Failure  to  complete  the  term  of  service  reduced  the  percent  of  HDS, 
since  most  persons  who  complete  the  tour  are  awarded  HDS.  Those 
who  did  not  complete  the  term  because  of  unsuitability  or  marginal 
performance  were  usually  awarded  GDS.  But  there  was  a decrease 
in  drug  abuse — a frequent  reason  for  GDS.  The  net  effect  of  the  two 
factors  was  to  reduce  the  percent  of  HDS  and  to  hold  the  percent 
of  GDS  almost  constant.  Thus  the  reduction  in  HDS  here  Increased 
the  relative  proportion  of  OTHS. 

The  Air  Force  actually  increased  the  percent  of  HDS  between 
FY72  and  FY77.  This  shift  may  be  due,  in  part,  to  the  Air  Force 
policy  of  granting  HDS  to  all  marginal  performers. 

Since  over  two-thirds  of  DoD  discharges  come  from  the  Army  and 
Navy,  it  is  not  surprising  to  see  that  the  shift  in  DoD  discharges 
over  the  period  mirrors  those  of  the  Army  and  Navy. 

Changes  in  Types  of  Discharge  for  Unsuitability 

The  three  most  frequent  specific  reasons  for  discharge  from  the 
Service  under  the  unsuitable  category  of  reasons  are  personality 
disorder,  apathy,  and  inaptitude.  Table  2 shows  changes  in  the 
characterization  of  service  of  those  discharged  as  unsuitable  in 
FY72  and  FY77. 
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PERCENT  (ROUNDED)  TYPES  OF  DISCHARGE  FOR  UNSUITABILITY  BETWEEN  FY72  AND  FY77 
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Personality  Disorders.  The  most  frequent  specific  reason  for 
discharge  under  the  unsuitability  category  In  both  FY72  and  FY77  was 
"personality  disorder."  Within  DoD  this  reason  accounted  for  62%  and  37% 

of  the  unsuitability  discharges  issued  in  these  two  years.  During  both 
years,  the  Army  issued  GDS  to  persons  with  personality  disorders.  How- 
ever there  was  a noticeable  shift  within  the  Army  towards  characterizing 
this  reason  as  deserving  of  an  HD.  Another  change  for  the  Army  was  a 
marked  reduction  in  the  use  of  this  reason  for  discharge  at  all.  In 
FY72,  2.1%  of  all  discharges  were  for  personality  disorders.  By  FY77, 
the  percent  had  dropped  to  one  half  of  one  percent. 

In  the  other  Services,  most  personnel  discharged  because  of 
"personality  disorder"  in  both  years  received  HDS.  In  the  Navy  there 
was  essentially  no  change  in  the  percent  receiving  HDS.  Both  the 
Marine  Corps  and  the  Air  Force  had  noticeable  increases  towards  more 
HDS.  Since  all  four  Services  were  moving  towards  issuing  higher 
percents  of  HDS  for  personality  disorders,  DoD  also  reflected  a 
significant  trend  in  this  direction. 

Apathy . In  FY72,  apathy  was  the  second  most  frequent  specific 
reason  for  discharge  under  the  unsuitability  category.  In  FY77, 
it  was  the  third  most  frequent — behind  financial  irresponsibility. 

During  these  two  years  it  accounted  for  19  and  17%  of  unsuitability 
discharges,  respectively. 

Between  FY72  and  FY77,  the  Army  remained  fairly  constant  in  the 
way  it  characterized  discharges  for  this  reason:  most  were  issued 
general  discharges.  The  other  three  Services  all  showed  fairly  marked 
shifts.  The  Marine  Corps  and  Air  Force  shifted  from  giving  mostly 
general  discharges  to  giving  mostly  HDS.  The  Navy  not  only  showed 
the  largest  shift  over  these  rs,  but  also  shitted  in  the  opposite 
direction.  In  FY72,  76%  received  HDS,  in  FY77  the  figure  was  15%. 


3-6 


The  variation  in  magnitude  and  direction  of  shifts  within  the 


Services  resulted  In  no  alt  1 f t for  DoD  as  a whole:  35%  of  the  dischargees 
for  apathy  in  FY  72  received  HDS . In  FY77,  the  figure  was  36%. 

inaptitude.  The  last  major  specific  reason  for  discharge  under 
the  unsuitability  category  is  inaptitude.  In  FY72,  It  was  the  third 
most  frequent  reason;  in  FY77,  It  was  the  fourth.  Both  the  Army  and 
the  Marine  Corps'  characterization  of  those  discharged  for  this  reason 
remained  relatively  constant  over  the  period.  Most  (60  to  68%)  of 
those  discharged  for  this  reason  in  the  Army  were  issued  CDS.  Most 
(88-89%)  of  those  discharged  for  the  same  reason  in  the  Marine  Corps 
were  issued  HDS.  In  contrast,  the  Navy  showed  a rather  dramatic  change. 

In  FY72,  less  than  half  (41%)  were  issued  HDS  compared  to  100%  in  FY77. 

The  Air  Force  virtually  stopped  using  this  reason  in  FY77.  in  FY72, 

this  reason  accounted  for  only  .2%  of  the  discharges;  by  FY77,  it  accounted 

4 

for  only  .04%. 

The  change  in  the  DoD  figures  reflected  what  happened  in  the  Services. 
The  two  Services  which  made  the  most  use  of  this  reason — the  Navy  and 
Marine  Corps — both  changed  towards  issuing  greater  percentages  of  HDS. 

Thus  DoD  showed  a similar  change. 

Ch anges  in  Types  of  Discharge  for  Misconduct 

Table  3 shows  changes  in  characterization  of  service  upon  discharge 
for  the  four  most  common  specific  reasons  under  the  misconduct  category: 
drug  abuse,  frequent  involvement  with  military  or  civilian  authorities, 
fraudulent  enlistment,  and  civil  court  convictions. 
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Drug  Abuse.  The  most  frequent  specific  misconduct  reason  for 
discharge  in  FY72  was  drug  abuse  (i.e.,  it  accounted  for  43%  of  all  mis- 
conduct discharges).  By  FY77,  it  had  become  the  fourth  largest  reason, 
accounting  for  11%  of  misconduct  discharges.  The  reduction  in  this 
reason  for  discharge  is  due  to  a change  in  the  way  the  problem  is 
handled  rather  than  a reduction  in  drug  abuse,  per  se.  Starting  in 
July  1971,  the  Services  began  to  take  a different  view  of  those  who 
voluntarily  admitted  that  they  had  a problem  for  which  they  were 
seeking  help  from  those  who  continued  to  use  drugs  or  distributed 
them  to  others.  Under  a new  separate  category  personal  abuse  of 
drugs  individuals  who  volunteered  for  treatment  were  only  eligible 
for  HDS.  Others  continued  to  be  discharged  under  the  misconduct 
category  for  drug  abuse  with  any  one  of  the  three  administrative 
characterizations  of  service  as  warranted  by  their  military  record. 

In  FY72,  10,971  individuals  or  1.3%  of  all  discharges  were  for  drug 
abuse.  in  FY77,  6,380  individuals  or  1.6%  of  all  discharges  were 
for  drug  abuse  (1,371)  or  personal  abuse  of  drugs  (4,509). 

f 

Within  the  misconduct  category  for  drug  abuse,  several  Services 
showed  marked  changes  in  the  percents  of  each  type  of  discharge  they 
issued.  The  largest  change  was  in  the  Army.  Eighty-one  percent 
of  FV72  discharges  for  drug  abuse  were  characterized  as  general  compared 
to  3%  in  FY77.  Most  (93%)  Army  discharges  for  drug  abuse  in  FY77 
were  honorable.  The  next  largest  shift  was  made  by  the  Navy.  In 
FY72  the  discharges  were  event ly  split  between  honorable  and  general. 

By  FY77,  virtually  all  (93%)  were  general.  The  Air  Force  showed  a 
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smaller  shift  but  in  the  opposite  direction  from  the  Navy.  It  moved 
from  mostly  assigning  GDS  for  drug  abuse  to  an  even  split  between  honorable 
and  general.  The  differences  in  direction  taken  by  the  Services 
resulted  in  essentially  no  change  for  DoD  as  a whole.  In  both  years 
the  typical  discharge  was  a GD. 

An  alternative  way  of  looking  at  these  data  is  to  combine  the 
personal  abuse  of  drugs  and  drug  abuse  reasons  in  FY77  and  compare 
them  with  FY72  discharges  for  drug  abuse  only.  It  becomes  clear  that 
the  Services  have  dramatically  increased  the  percentage  of  HDS  for  drug 
abuse;  from  32%  in  FY72  to  79%  in  FY77. 

Frequent  Involvement.  With  the  decline  in  drug  abuse  discharges 
under  the  misconduct  category  in  FY77,  frequent  involvement  (with 
civilian  or  military  authorities  for  relatively  minor  infractions) 
moved  from  the  second  most  common  specific  reason — accounting  for 
2/%  of  discharges  under  the  misconduct  category — to  the  most  common 
specific  reason  for  misconduct  discharge.  In  FY77  it  accounted  for 
45%  of  all  misconduct  discharges  in  DoD.  Although  each  Service  handled 
this  type  of  misconduct  consistently,  there  was  a considerable  disparity 
among  the  Services.  The  Army  and  the  Marine  Corps  tended  to  issue 
OTH  discharges  for  this  reason  while  the  Navy  and  Air  Force  tended 
to  issue  GDS. 

From  FY72  to  FY77,  the  Navy  was  the  most  consistent.  Virtually 
all  (96%)  frequent  involvement  discharges  from  the  Navy  were  general. 

The  least  consistent  Service  was  the  Air  Force.  In  FY72,  28%  of  those 


3-10 


I 


discharged  for  frequent  involvement  were  issued  OTH  discharges  compared 
to  8%  in  FY77.  The  Army  and  Marine  Corps  showed  smaller  changes.  Although 
both  Services  during  both  years  issued  mostly  OTH  discharges,  the  Army 
decreased  the  percent  in  FY77  while  the  Marine  Corps  increased  it. 

The  increase  in  the  percent  of  general,  rather  than  OTH,  discharges 
seen  in  the  FY77  DoD  figures  is  the  result  of  the  combined  shift  in  the 
Army,  Navy  and  Air  Force.  Thus,  while  over  half  (56%)  of  FY72  discharges 
were  OTH,  only  19%  received  OTH  discharges  in  FY77. 

Fraudulent  Enlistment.  Fraudulent  enlistment  has  apparently  not 
been  a serious  problem  for  the  Air  Force.  Less  than  100  persons 
were  separated  for  this  reason  in  either  FY72  or  FY77,  therefore, 

Air  Force  separations  were  not  analyzed.  Although  a relatively  small 
problem  for  DoD  in  FY72,  when  it  accounted  for  only  9%  of  misconduct 
discharges,  it  has  increased  in  FY77  to  account  for  20%  of  these  types 
of  discharges. 

Over  this  time  period,  both  the  Army  and  Marine  Corps  have  moved 
towards  issuing  more  favorable  discharges.  However,  the  Navy  has  remained 
constant.  Shifts  by  the  Army  and  Marine  Corps — particularly  the  Army — 
are  responsible  for  the  corresponding  shift  in  DoD  as  a whole  towards  a 
more  favorable  characterization  of  service  for  this  reason.  During 
FY72,  the  majority  (74%)  of  fraudulent  enlistment  discharges  were  general. 
During  FY77,  the  majority  (53%)  were  issued  HDS. 

Civil  Court  Convictions.  This  specific  reason  for  discharge  under 
the  misconduct  category  has  remained  relatively  small:  9%  and  12%  of 
the  FY72  and  FY77  misconduct  discharges,  respectively.  There  was  a 
noticeable  shift  in  the  characterization  of  this  reason  for  discharge 
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away  from  honorable  and  toward  OTH.  However,  the  majority  of  Navy 
personnel  separated  in  both  years  were  issued  general  discharges. 

The  other  Services  showed  very  small  changes,  as  did  DoD.  The  more 
Interesting  finding  Is  that  the  Services  characterize  it  differently. 

The  majority  of  Army  and  Marine  Corps  discharges  for  this  reason  are 
OTH.  The  majority  of  Navy  and  Air  Force  discharges  are  CDS. 

1 1 . SERVICE  IMPLEMENTATION  OF  DOD  SEPARATION/DI SCHARCE  POLICIES : AN 
ANALYSIS  OF  FY  1 9 7_7 . 

DoD  Directive  1332.14  states  that  it  is  the  duty  of  each  Military 
Department  to  "appropriately  characterize"  the  service  rendered  by 
those  discharged  through  administrative  channels.  Although  the  directive 
clearly  implies  that  the  primary  goal  to  be  achieved  is  DoD-wide 
uniformity  in  application  of  reasons  for  separation  and  the  characterization 
of  service,  it  does  not  define  what  is  appropriate.  The  notion  of  uniformity 
can  be  seen  in  the  fact  that  the  directive  specifies  what  reasons  are 
acceptable  for  discharging  personnel.  It  can  also  be  seen  in  the  fact  that 
most  of  the  characterization  or  types  of  discharge  which  are  to  be  given  to 
each  reason  are  either  specified  or  restricted  to  one  or  two  of  the  three 
administrative  characterizations  of  service. 

The  purpose  of  this  analysis  is  to  test  the  degree  of  uniformity 
being  achieved  by  the  Services  in  the  way  they  characterize  reasons  for 
separation  in  those  cases  where  more  than  one  characterization  of  service 
can  l>e  assigned.  The  analyses  are  restricted  to  those  reasons  for 
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separation  which  have  resulted  in  at  least  1000  separations/discharges 
within  DoD  during  FY77. 

Characterization  of  FY77  Service 


Table  4 shows  the  characterization  of  service  reflected  in  the 
separations/discharges  issued  by  the  four  Services  during  FY77.  The  table 
shows  that,  although  the  vast  majority  of  DoD  personnel  were  assigned 
honorable  characterizations  of  service  upon  discharge,  there  was  considerable 
interservice  variation  in  the  percentage  of  members  awarded  each  type 
of  discharge.  Eighty-three  percent  of  separating  Marines  received  HDS 
compared  to  98%  of  separating  Air  Force  personnel.  The  remaining  four 
characterizations  — Under  Honorable  Conditions,  Other  Than  Honorable, 

Bad  Conduct  (BCD)  and  Dischonorable  (DD)  — also  differed  by  Service.  The 
Navy  had  the  highest  percent  of  GDS  within  DoD;  the  Army  had  the  highest 
percent  of  OTH  discharges.  Among  the  punitive,  which  are  given  only  as 
a result  of  court-martial,  the  Marine  Corps  had  the  highest  percent. 

Punitive  discharges  are  considered  in  this  analysis  only  when  necessary 
to  present  a complete  statistical  record. 

Interservice  variation  on  this  dimension  is  an  historical  fact,  and 
has  continued  in  spite  of  adoption  of  a uniform  discharge  system  in  1947. 
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Number  (in  OOO's)  and  Percent  (both  rounded)  of  Types  of  Discharge  Issued  by  the  Services  During  FY77 
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Figure  1 below  shows  the  percent  of  HDS  issued  by  each  of  the  Services  from 
FY50  to  the  present.  (To  increase  the  ability  to  detect  long  range  trends, 
data  points  consisting  of  5 year  averages  are  used.) 

Figure  1 

PERCENT  OF  HONORABLE  DISCHARGES  BY  SERVICE  FY50  - FY77-17 
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The  Services  have  not  been  uniform  in  the  percentage  of  HDS  issued 
during  the  last  27  years.  Throughout  most  of  this  period,  the  Air  Force 
has  given  a greater,  and  the  Marine  Corps  a lesser,  percent  of  HDS  to 
members  than  have  the  other  two  Services.  The  second  and  third  places 
among  the  Services  in  the  issuance  of  HDS  has  been  alternately  held  by 
the  Army  and  Navy. 

Characterization  of  the  Major  Reasons  for  Discharge 

Table  5 shows  how  the  four  Services  characterized  military  service 
within  the  six  most  frequent  reasons  for  discharge.  Three  reasons  — 
convenience  of  the  government,  unsuitability,  and  misconduct  — are  actually 
categories  of  similar  kinds  of  specific  reasons  for  discharge.  Taken 
together  the  six  reasons/categories  cover  95%  of  all  discharges  issued 
during  FY77. 
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Convenience  of  the  Government 

The  DoD  directive  specifies  that  all  the  reasons  covered  within 

this  board  category  of  reasons  for  discharge  must  result  in  either  HDS 
or  CDS.  Characterization  within  this  group  is  somewhat  related  to 

Service.  HDS,  for  example,  varied  from  90%  for  the  Marine  Corps 
to  100%  for  the  Air  Force.  The  reasons  for  the  variations  become 
clearer  when  specific  reasons  within  the  group  (e.g.,  marginal  per- 
former programs  and  separations  for  pregnancy)  are  analyzed  separately 
(see  Table  6). 

Completion  of  Enlistment 

Interservice  differences  in  the  characterization  of  service  for 
those  who  successfully  complete  their  tours  is  negligible.  More  than 
98%  of  all  Service  members  separating  for  this  reason  were  issued  HDS. 
Retirement 

There  were  no  Service  differences  in  the  handling  of  retirements  — 
all  retirees  received  HDS. 

Unsultabll lty 

Within  the  board  category  of  reasons  known  as  unsuitability,  there 
was  a substantial  degree  of  interservice  difference  (see  Table  7 for 
details).  The  Army  tended  to  separate  such  persons  with  HDS,  the  other 
Services  with  GDS.  However,  there  were  also  fairly  large  differences 
in  the  percents  of  HDS  given  by  the  other  Services.  Seventy-eight 
percent  of  the  Marines  considered  unsuitable  were  issued  HDS  as  con- 
trasted with  68%  of  those  separated  from  the  Navy. 

Misconduct 

There  was  an  even  greater  disparity  among  the  Services  in  how  they 
characterized  discharges  within  the  misconduct  category  of  reasons.  The 
Army  tended  to  issue  more  HDS;  the  Marine  Corps  tended  to  issue  more  OTH 
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discharge.  The  Navy  and  Air  Force  tended  to  issued  CDS.  Again,  the 
reasons  for  these  variations  become  clearer  in  more  detailed  analyses 
(see  Tab  1 e 7) . 

Discharge  in  Lieu  of  Court-Martial 

The  majority  of  persons  discharged  in  lieu  of  court-martial  received 
OTHs,  but  the  percent  again  varied  by  Service.  In  the  Army,  98%  received 
OTHs;  in  the  Air  Force,  66%  received  OTHs. 

Analysis  of  Specific  Convenience  Reasons 
Table  6 contains  an  analysis  of  the  five  most  frequent  convenience 
reasons.  Taken  together,  these  constitute  75%  of  all  convenience  reasons. 
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Differences  in  Characterization  of  Discharges  Issued  in 
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1,642  100?  1,196  100%  256  100%  973  100%  4,067  100% 


Immediate  Reenlistment 


I 


Virtually  all  those  separated  for  immediate  reenlistment  were  given 
HDS.  In  fact,  the  CDS  issued  — 13  out  of  161,000  — are  probably  accounted 
for  by  recording  errors. 

"Other"  Convenience  Reasons 

This  category  is  rather  large.  Included  are  such  specific  reasons  as 

(1)  insufficient  time  remaining  in  the  contract  to  allow  for  reassignment, 

(2)  entry  into  officer  candidate  school,  (3)  erroneous  enlistment,  (4) 
non-disabling  medical  conditions,  and  (5)  those  specified  by  the  Services. 
The  most  frequent  of  these  is  the  first,  accounting  for  over  58%  of  this 
grouping  of  reasons.  The  relationship  between  Service  and  type  of  discharge 
for  "Other"  is  low. 

Marginal  Performer 

During  FY77  all  four  Services  had  programs  for  expeditiously  discharging 
personnel  who  were  performing  in  a substandard  manner  during  their  first 
36  months  of  service.  All  of  the  Services  except  the  Army  also  specified 
that  the  individual  be  in  pay  grade  E-3  or  below.  All  the  Services 
separated  those  still  in  basic  training  with  an  HD.  The  Army  extended 
HDs  to  all  persons  separated  under  its  marginal  program  within  the  first 
6 months  of  enlistment;  the  Air  Force  extended  HDs  to  all  those  separated. 
Given  these  differences  in  how  the  programs  were  administered,  it  was 
predictable  that  differences  in  the  percent  of  HDs  issued  would  exist. 

The  percentages  of  HDs  issued  by  the  Services  were:  Army  - 68%;  Navy  - 
15%;  Marine  Corps  - 23%;  and  Air  Force  - 100%. 

Reduction  in  Force 

Only  two  of  the  four  Services  discharged  personnel  because  of  surpluses. 
The  Navy  Issued  more  GDs  than  did  the  Air  Force  (6  vs.  1%,  respectively). 
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Pregnancy 


The  Air  Force  issued  only  HDs  for  pregnancy.  The  other  Services  issued 
some  GDs  as  well.  However,  the  differences  among  the  Services  in  the 
percent  of  HDs  were  rather  small. 

Analysis  of  Specific  Reasons  for  Unsuitability 
Table  7 presents  analysis  of  the  four  most  frequently  used  reasons  for 
separation  under  the  unsuitability  category.  These  four  — personality 
disorder,  apathy,  inaptitude,  and  other  — account  for  95%  of  the  discharge 
for  unsuitability. 
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Personality  Disorder 

There  is  a noticeable  difference  in  characterization  of  service  assigned 
by  the  Services  for  this  reason.  The  Army  issued  GDS  to  57%  of  those 
discharged.  The  Navy  and  Marine  Corps  issued  GDS  to  19%  and  the 
Air  Force  to  10%.  The  Services  also  differ  in  how  often  they  use  this 
reason  for  discharge.  Over  4%  of  Navy  and  Marine  Corps  personnel,  but 
less  than  1%  of  the  Army  and  Air  Force,  are  discharged  for  this  reason. 

The  reasons  for  these  differences  are  unclear. 

Apathy 

The  degree  of  interservice  difference  in  characterization  rs  even 
greater  for  apathy  than  for  personality  disorder.  Two  Services  — the 
Army  and  Navy  — issued  mostly  GDS  and  two  Services  — the  Marine  Corps 
and  Air  Force  — issued  mostly  HDS. 

Inaptitude 

Not  only  did  the  Services  differ  in  the  way  they  characterized 
service  for  inaptitude,  but  they  again  differed  in  the  degree  to  which 
this  reason  was  used.  Most  Army  members  discharged  for  inaptitude  were 
issued  GDS.  Most  members  discharged  from  the  other  Services  were  issued 
HDS.  In  fact,  the  relationship  between  Service  and  type  of  discharge  for 
inaptitude  was  one  of  the  strongest  relationships  noted  in  these  analyses. 

The  Services  also  differed  in  their  use  of  this  reason.  This  reason  was 
given  for  4%  of  the  Navy's  discharges  but  accounted  for  less  than  1%  of 
the  other  Services'  discharges. 

Analysis  of  Specific  Reasons  for  Misconduct  Discharges 

Table  8 shows  the  degree  of  consistency  in  characterization  of  service  ♦ 

for  the  four  most  frequently  used  reasons  under  the  misconduct  category. 
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77  for  Selected  Reasons  of  Misconduct  (Percent- 
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Frequent  Involvement 

Frequent  involvement  is  the  reason  given  for  discharging  Service 
members  because  of  multiple  civilian  or  military  offenses.  The  character 
of  service  assigned  upon  discharge  is  highly  related  to  Service.  Army 
and  Marine  Corps  dischargees  are  quite  likely  to  receive  OTH;  Navy  and 
Air  Force  dischargees  are  quite  likely  to  receive  GDS.  The  difference 
in  the  way  the  Services  characterize  this  reason  for  discharge  has  a 
significant  impact  upon  the  misconduct  category  since  this  reason  alone 
accounts  for  45%  of  such  discharges. 

Fraudulent  Enlistment 

The  characterization  of  fraudulent  enlistment  is  also  highly  related 
to  Service.  Approximately  60%  of  the  Marine  Corps  and  Air  Force  dis- 
chargees for  this  reason  were  issued  GDS.  In  contrast,  most  Army  dis- 
chargees were  Issued  HDS,  while  most  Navy  dischargees  received  GDS. 

Civil  Court  Conviction 

Any  servicemember  who  is  convicted  in  civil  court  of  a crime  for 
which  the  sentence  could  be  one  or  more  years  in  jail  can  be  discharged 
from  Service  even  if  the  sentence  is  not  carried  out.  As  can  be  seen  in 
Table  8,  the  characterization  of  service  associated  with  that  reason 
varies  widely  across  the  Services.  Most  Army  and  Marine  Corps  discharges 
for  civil  court  conviction  result  in  OTHs;  most  Navy  and  Air  Force  discharges 
for  the  same  reason  result  in  GDS. 

Drug  Abuse 

The  Services  also  differed  widely  in  how  they  characterized  discharges 
for  drug  abuse.  Ninety-three  percent  of  Army  discharges  for  this  reason 
were  HDS.  The  other  Services  assigned  HDS  to  less  than  half.  The  most 
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frequently  issued  discharge  in  the  Navy  and  the  Air  Force  was  a GD. 

In  the  Marine  Corps,  an  equal  percent  (49%)  were  issued  HDS  and  GDS. 

Analysis  of  Service  Discharge  Experience 
There  is  a wide  disparity  in  the  way  the  Services  discharge  their 
personnel.  Possible  explanations  for  these  variances  are  that  they 
experience  different  rates  of  "trouble"  and  handle  it  differently.  Both 
of  these  explanations  are  tested  in  the  analyses  below. 

Table  9 

Comparison  of  Adverse  with  Non-adverse  Reasons  for  Discharge 


Reason  for/  Army  Navy  Marine  Corps  Air  Force  DOD 

Type  of  Dis- 
charge Number  % Number  % Number  % Number  % Number  % 


Part  A 

Number  and  Percent  Non-adverse  and  Adverse  Reasons 


Adverse 

53,478 

23% 

31,928 

23% 

13,239 

24% 

13,377 

11% 

114,022 

20% 

Non-Adverse 

182,917 

77 

106,514 

77 

42,316 

76 

123,622 

89 

455,236 

80 

Total 

236,395 

100 

138,442 

100 

55,565 

100 

138,999 

100 

569,258 

100 

Part  B 

Number  and  Percent  of  Adverse  Reasons 

Marginal  Per- 

former 

33,506 

63 

1,617 

5 

2,149 

16 

8,980 

58 

46,252 

41 

Unsuitable 

4,811 

9 

18,834 

59 

4,743 

36 

4,398 

29 

32,786 

29 

Misconduct 

5,161 

10 

8,562 

27 

1,830 

14 

1,565 

10 

17,118 

15 

In  lieu  of 

court-martial 

9,097 

17 

2,260 

7 

3,634 

27 

306 

2 

15,297 

13 

Court-martial 

903 

2 

655 

2 

883 

7 

128 

1 

2,569 

2 

Total 

53,478 

100% 

31,928 

100% 

13,239 

100% 

15,377 

100% 

114,022 

100% 

Part  A of  the  table  shows  the  percent  of  all  discharges  during  FY  77 
which  may  somehow  be  considered  adverse  (i.e.,  marginal  performance,  un- 
suitability, misconduct,  in  lieu  of  court-martial  and  court-martial)  where 
the  personnel  involved  fail  to  meet  the  established  standards  of  performance 
or  conduct.  Eleven  percent  of  Air  Force  discharges  were  for  adverse  reasons 
contrasted  with  23  to  24%  for  the  other  Services. 
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Part  B shows  a distribution  of  the  adverse  categories  of  reasons 


assigned  by  the  Services  to  those  individuals  who  failed  to  meet  established 
standards  of  performance  or  conduct.  Both  the  Army  and  the  Air  Force  made 
extensive  use  of  the  marginal  performer  program:  63%  of  the  Army  and  58% 
of  the  Air  Force  discharges  among  the  problem  group  were  processed  in  this 
manner.  However,  the  Navy  reported  only  5%  and  the  Marine  Corps  16%  for 
this  reason.  The  most  frequent  reason  for  adverse  discharge  in  the  Navy 
(59%)  and  Marine  Corps  (36%)  was  unsuitability. 
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III.  SERVICE  IMPLEMENTATION  OF  MARGINAL  PERFORMER  PROGRAMS:  DESCRIPTION 


Congressional  hearings  on  the  FY74  budget  for  DoD  resulted  In  the 
suggestion  that  the  services  Introduce  expeditious  discharge  procedures 
for  the  elimination  of  enlisted  members  considered  to  be  marginal  performers. 
In  response  to  this  suggestion,  the  Army,  Navy  and  Air  Force  Implemented 
such  programs  In  FY74.  The  Marine  Corps  began  Its  program  In  November 
of  1975.  The  purpose  of  this  part  Is  to  review  what  Is  known  about  how 
these  programs  function  within  the  Services. 

The  Air  Force  Program 

The  Air  Force's  forerunner  (March  1974)  to  the  DoD-wide  program  was 
called  Limited  Potentlal/Minlmally  Productive  (LPMP)  Discharge  Program. 

The  aims  of  this  program  were  to  expeditiously  eliminate  poor  performers 
and  those  headed  for  trouble  in  order  to  improve  the  quality  and  pro- 
ductivity of  the  Air  Force.  Eligibility  for  discharge  was  restricted 
to  airmen  in  their  first  enlistment,  in  pay  grades  E-3  and  below  who 
had  completed  between  6 and  36  months  of  service.  Base  commanders  had 
the  authority  to  discharge  individuals  under  the  program  upon  the 
recommendation  of  unit  commanders. 

Evaluation.  In  April  1975  the  USAF  Military  Personnel  Center  completed  an 
Internal  evaluation  of  the  LPMP  program  that  had  been  conducted  to  determine 
the  "root  causes"  of  LPMP  discharges  and  to  examine  the  possibility  of 
its  misuse.  These  questions  were  examined  from  the  view  points  of  unit 
leaders.  Individuals  being  discharged  and  based  on  the  records  of  thoBe 
being  discharged.  These  evaluations  varied. 
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The  most  frequent  reasons  for  separating  these  members  as  given 
by  commanders  and  supervising  noncommissioned  officers  were:  (1) 
inability  or  unwillingness  to  adjust  to  the  Air  Force,  (2)  defective 
attitude,  (3)  lack  of  motivation,  and  (4)  failure  to  meet  Air  Force 
standards.  Reasons  for  discharge  found  in  the  member's  records  told  a 
different  story.  The  number  one  reason  found  in  the  records  was  dis- 
ciplinary infractions:  letters  of  reprimand  or  article  13's  were  present 
in  144  of  the  184  cases  examined.  The  second  most  frequent  reason  was 
involvement  with  drugs  or  alcohol.  The  third  was  a record  of  emotional 
or  attitudlnal  problems.  The  fourth  reason  was  some  problem  associated 
with  on-the-job  training. 

While  the  supervisors  and  records  pointed  to  a lack  of  adjustment 
and  disciplinary  infractions,  the  enlisted  personnel  being  separated  saw 
the  causes  as  job  dissatisfaction  or  problems  with  supervisors.  These 
IWU  reasons  were  given  by  53  and  39%  of  those  separated,  respectively. 

Less  frequently  mentioned  reasons  included  regimentation,  hassle,  and 
family  problems.  Although  prominently  mentioned,  the  role  of  supervisory 
problems  in  the  discharge  process  is  unclear.  Interestingly,  those  being 
separated  and  those  not  being  separated  rated  their  supervisors  similarly. 

Apparently  Job  dissatisfaction  is  the  primary  underlying  reason  leading  to 
LPMP  discharges. 

Commanders  and  NCOs  in  this  study  did  not  feel  the  program  was  being  * 

abused.  Most  (85%)  felt  that  it  was  an  "effective  management  tool."  They 
also  felt  that  the  provisions  of  the  program  were  operating  properly  and 
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that  It  helped  unit  productivity.  Four  fifths  of  the  commanders  and 
59%  of  the  NCOs  felt  that  those  being  separated  would  eventually  become 
candidates  for  discharge  for  unsuitability  reasons  were  they  not  separated 
under  LPMP.  Thus,  the  program  appeared  to  be  separating  the  kinds  of 
persons  it  was  intended  to  serve.  However,  it  should  be  noted  that  the 
number  of  dischargees  in  FY74  was  5 times  the  number  Congress  had  envisioned 
when  the  program  was  proposed.  It  should  also  be  noted  that  the  Air  Force 
has  only  issued  Honorable  Discharges  under  this  program,  whereas  the 
other  Services  have  issued  a substantial  number  of  General  Discharges. 

Finally  it  should  be  noted  that  the  evaluations  reported  in  the  USAF 
HPC  study  can  only  be  considered  preliminary,  as  the  program  was  in  its 
infancy  when  the  study  was  conducted. 

Since  the  Air  Force  LPMP  program  already  incorporated  most  of  the 
features  of  the  marginal  performer  program  outlined  in  DoD  directive 
1332.14,  the  major  change  was  a deemphasis  on  judgement  about  an  individual's 
future  promotab^l ity  and  an  increase  in  emphasis  upon  the  member's  current 
behavior.  Further  details  can  be  found  in  Air  Force  Regulation  39-10 
(3  January  1977). 

Array  Program 

Separation  of  marginal  performers  in  the  Army  is  carried  out  under 
two  separate  programs:  the  Trainee  Discharge  Program  (TDP)  and  the 
Expeditious  Discharge  Program  (EDP).  Since  these  programs  differ 
somewhat,  they  are  discussed  separately. 

TDP.  This  program  applies  to  soldiers  in  their  first  179  days  of 
service.  Its  aim  is  to  expeditiously  separate  those  who  cannot  or  will 
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not  meet  established  standards  or  who  are  unable  to  adapt  to  Army  life. 
Specific  reasons  for  early  identification  subsumed  under  TDP  include: 
lack  of  aptitude,  ability,  motivation  or  self-discipline;  or  demonstration 
of  behaviorial  characteristics  incompatible  with  satisfactory  continued 
service.  Soldiers  can  also  be  separated  under  this  program  for  minor 
forms  of  drug  use  or  pregnancy  prior  to  completion  of  training. 

The  recommendation  for  discharge  comes  both  from  company  commanders 
and  NCOs.  However,  only  installation  commanders  can  approve  such  requests. 
Although  some  TDP  discharges  are  involuntary,  all  are  characterized  as 
Honorable. 

Evaluation  of  TDP.  Two  of  the  most  easily  proven  benefits  of  the  program 
are  speed  and  ease  of  processing  discharges.  For  example,  in  1975  it 
required  9 days  to  process  a discharge  under  TDP  as  compared  to  45-55 
days  resulting  from  board  action.  Other  benefits  attributed  to  the 
program  include  decrease  in  AWOL,  desertion  and  barracks  larcenies. 

The  smaller  amount  of  time  spent  by  leaders  in  dealing  with  and  dis- 
charging problem  soldiers  is  believed  to  improve  unit  readiness  and 
to  increase  unit  morale.  Unit  morale  is  also  believed  to  increase  because 
the  other  soldiers  in  a unit  can  see  that  the  Army  is  not  a haven  for  low 
achievers.  TDP  is  also  of  some  benefit  to  dischargees  since  they  can  leave 
service  without  the  stigma  of  less  than  honorable  discharges.  In  addition, 
the  administrative  procedures  are  much  less  complex. 

Statistics  kept  at  one  Army  post  (Ft  Bliss)  reflect  that  since 
introduction  of  TDP,  there  has  been  a simultaneous  decrease  in  rates 
of  AWOL,  desertion,  and  barracks  larcenies.  In  US  Army  units  in 
Europe,  there  was  also  a dramatic  drop  In  both  AWOL  and  desertion  rates  in 
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the  fourth  quarter  of  calendar  year  1973  (right  after  the  introduction 
of  TDP  and  an  experimental  version  of  EDP).  In  the  absence  of  other 
explanations,  these  statistics  seem  to  suggest  that  TDP  (and  possibly 
KDP)  have  a beneficial  effect  on  disciplinary  rates. 

The  Army  Research  Institute  (ARI)  conducted  three  research  projects 
which  described  differences  in  the  kinds  of  persons  separated  under 
TDP  and  those  retained  in  service.  The  first  investigation  (ARI,  1975) 
contrasted  the  personal  characteristics  and  attitudes  of  312  trainees 
separated  under  TDP  with  2880  others  who  were  not  separated.  The 
following  small  differences  between  the  group  emerged.  TDP  dischargees 
tended  to  be:  less  educated  and  unemployed  at  the  time  of  entry  plus 
entered  service  because  of  "pushes"  from  the  civilian  sector  rather 
than  "pulls"  from  the  Army.  For  example,  the  TDP  group  had  a greater 
tendency  to  expect  Army  life  to  be  boring  and  hard  to  adjust  to.  They 
also  expected  to  have  more  trouble  taking  orders,  doing  things  the  "Army 
way",  and  getting  along  with  others. 

Bauer,  et  al.  (1975)  also  looked  at  the  characteristics  of  those  being 
separated  as  compared  to  their  peers.  However,  the  sample  contained  a 
large  number  of  reserve  enlistees  different  from  the  Regular  Army  (RA) 
trainees,  which  made  the  results  difficult  to  generalize.  Reanalysis 
of  the  Bauer  data  by  Orend,  et  al.  (1977)  showed  that  many  identified 
characteristics  of  the  soldiers  were  associated  with  being  in  the  reserves 
rather  than  being  marginal  performers.  However,  difficulty  in  doing 
schoolvork  was  a factor  that  differentiated  both  RA  and  enlisted  reserves 
from  those  who  remained  in  service. 
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Bauer  also  described  the  operations  of  the  program  and  the  role 
of  the  training  cadre  through  examination  of  what  had  occurred  in  the 
cases  of  238  individuals  who  had  been  separated  under  TOP.  The 
reason  for  separation  given  by  the  cadre  for  64.5%  of  the  group  was 
the  inability  to  adjust  psychologically  to  the  demands  of  military 
li£e.  The  manifestations  of  this  inability  included:  "...continual 
unwillingness  to  accept  instruction,  complaints  of  being  nervous 
and  spending  sleepless  nights,  frequent  outbursts  and  sobbing,  a re- 
luctance to  perservere  and  strive  to  complete  difficult  training  tasks, 
and  verbal  threats  to  go  AWOL  if  not  discharged.  However,  the  reason 
most  commonly  given  for  discharging  trainees  was  the  trainee's  repeated 
request  for  an  early  discharge."  (p.  3-14) 

Expressed  desire  to  be  discharged  was  the  primary  reason  for  discharge 
in  44.3%  of  the  cases  and  a contributing  factor  in  19.5%.  However,  it 
is  difficult  to  generalize  these  findings  to  the  program  as  a whole, 
since  nearly  half  (44%)  were  reservists.  Bauer  found  that  the  majority 
of  individuals  being  separated  under  TDP  seemed  to  fit  the  requirements 
of  the  program.  Those  who  did  not  were  performing  satisfactorily,  but  had 
problems  with  their  wives,  fiancees,  girlfriends  or  parents,  which  made 
it  difficult  for  them  to  remain  in  the  Army.  Family  and  other  relationship 
problems  are  not  listed  as  acceptable  reasons  for  discharge  under  TDP. 

Other  cases  seemed  more  appropriately  separated  through  medical  channels. 

The  relative  ease  of  separation  under  TDP,  when  compared  to  other  types 
of  administrative  discharge  made  it  difficult  to  resist  exercising  discre- 
tion in  borderline  cases  that  might  not  qualify  otherwise  for  TDP  processing. 


3-34 


Another  factor  Bauer  found  which  contributed  to  the  possible 
"misuse"  of  TDP,  was  the  way  the  regulation  was  written.  Not  only 
were  the  criteria  somewhat  vague,  but  they  were  actually  contradictory. 

For  example,  the  training  cadre  often  had  difficulty  evaluating  such 
criteria  as  attitude,  aptitude,  and  "quitter."  Such  differentiations 
are  necessary  before  deciding  whether  or  not  an  individual  should  be 
separated  under  TDP.  Poor  attitude  is  grounds  for  TOP  separation,  but 
an  established  pattern  of  shirking  is  not.  Members  can  be  separated 
under  TDP  for  low  aptitude  or  capacity  to  learn  and  physical  unfitness, 
but  not  for  "physical  or  mental  defects." 

The  Bauer  report  lead  to  efforts  to  clarify  possible  misinterpretations 
of  how  the  TDP  was  supposed  to  function.  It  is  not  a voluntary  release 
program,  but  rather  a means  of  quality  control.  Also,  it  is  to  be  a 
last  resort  after  all  efforts  to  rehabilitate  soldiers  have  failed.  These 
points  were  stressed  in  both  the  revision  of  regulations  and  on  a special 
videotape  program  on  TDP  prepared  for  drill  sergeants  and  appropriate 
level  commanders.  Army  program  managers  for  TDP  indicate  implementation 
of  these  findings  has  resulted  in  significant  program  improvements. 

EDP.  This  program  is  a logical  extension  of  the  TDP.  It  provides 
field  commanders  of  soldiers,  having  between  6 and  36  months  of  service, 
the  ability  to  expeditiously  discharge  those  who  are  not  contributing  to 
the  performance  of  the  unit’s  mission.  Specific  reasons  for  discharge 
include:  poor  attitude,  lack  of  motivation,  lack  of  self-discipline, 
inability  to  adapt  socially  or  emotionally,  and  failure  to  demonstrate 
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promotion  potential.  Eligibility  is  further  restricted  to  those  who 
have  been  in  their  current  unit  of  assignment  for  at  least  60  days. 

The  program  cannot  be  used  for:  persons  who  have  the  potential  for 
rehabilitation,  refuse  to  accept  discharge  under  this  policy,  or  are 
more  appropriately  discharged  under  some  other  provision  (e.g.,  un- 
suitability, misconduct,  or  court-martial). 

As  in  the  TDP,  recommendations  for  discharge  come  from  the  company 
level  and  the  approval  authority  rests  with  the  battalion  level  commander. 

If  a recommendation  is  for  a general,  rather  than  honorable  discharge, 
additional  procedures  are  required  to  insure  that  the  separating  member 
is  aware  of  the  consequences  of  the  discharge. 

Evaluation  of  EDP.  The  introduction  of  EDP  was  also  accompanied 
by  a reduction  in  adverse  disciplinary  rates.  Within  three  months  of 
its  implementation,  the  Training  and  Doctrine  Command  reported  that  permanent 
party  monthly  AWOLs  had  dropped  9.5%,  courts-martial  were  down  16.5% 
and  discharges  for  unsuitability  and  unfitness  were  reduced  by  19. 4%. 

It  is  also  likely  that  some  of  the  drop  in  Army-wide  rates  which  occurred 
at  this  time  could  be  attributed  to  the  EDP.  Commanders  at  all  levels 
of  the  Army  have  endorsed  these  programs  as  valuable  management 
tools. 

The  Navy  Program 

The  Navy's  version  of  the  marginal  performer  program  began  in 
November  1973.  However,  the  Navy  did  have  a program  for  discharging 
these  individuals  as  early  as  FY66. 

Eligibility  criteria  for  the  current  program  includes  less  than  36 
months  of  service,  pay  grade  E-3  or  below,  and  in  the  current  unit  for 
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more  than  60  days.  The  Bureau  of  Naval  Personnel  (BUPERS)  Manual 
defines  marginal  performance  as:  (a)  falling  to  maintain  required 
proficiency  in  rate,  (b)  creating  an  administrative  burden  to  the 
command  due  to  minor  military  or  disciplinary  infractions,  or 
(c)  having  performance  which  is  noncontributory  to  unit  readiness 
and  mission  accomplishment  as  specifically  evidenced  by  below  average 
performance  ratings  or  specific  demonstrated  incapacity  to  meet 
effectiveness  standards... 

The  responsibility  for  identifying  potential  candidates  lies 
with  the  officers  and  NCOs  in  the  operating  units.  Approval  for 
discharge  is  made  by  the  unit  commander  having  special  court-martial 
authority  over  the  individual.  However,  if  the  individual  objects 
to  the  discharge,  the  case  will  be  sent  to  BUPERS  for  a final  determination. 

Discharges  issued  to  those  undergoing  recruit  training  are  always 
honorable.  Discharges  of  other  may  be  either  honorable  or  general 
depending  upon  performance  ratings. 

Evaluation.  BUPERS  program  managers  did  not  have  any  studies  of  the 

program's  effects  on  the  Navy  or  those  beine  separated.  However,  it  is  known 
that  the  program  does  enjoy  wide  approval  among  Navy  commanding  officers. 

The  Marine  Corps  Program 

The  USMC  uses  two  programs  to  discharge  its  marginal  performers. 

The  first,  called  the  Recruit  Failure  Program  (RFP) , is  for  those  still 
undergoing  basic  training.  Authority  to  discharge  is  given  to  the  training 
center  commander.  All  discharges  given  are  honorable.  The  authority  to 
discharge  under  the  second  program,  the  Expeditious  Discharge  Program  or 
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EDP,  is  vested  with  commanders  having  special  court-martial  Jurisdiction. 

EDP  discharges  are  either  honorable  or  general. 

The  basic  requirements  for  both  programs  are  essentially  the  same. 

The  individual  must  have  less  than  3 years  of  service  and  be  an  E-3  or 
below.  The  member  must  not  be  undergoing  medical  treatment  and/or 
physical  disability  processing.  The  member  rauBt  not  be  undergoing 
punishment  or  awaiting  disposition  of  charges  under  the  UCMJ.  It  must 
be  clearly  demonstrated  that  the  member  cannot  or  will  not  meet  acceptable 
standards  because  of  poor  attitude,  lark  of  motivation,  lack  of  self- 
discipline,  inability  to  adapt  socially  or  emotionally  to  service  re- 
quirements, or  having  failed  to  demonstrate  future  potential  (e.g., 
behavior  leading  to  a promotion). 

The  principal  difference  is  that  the  RFP  requires  that  the  individual 
must  still  be  undergoing  recruit  training.  The  EDP  requires  that  they 
be  on  their  initial  enlistments  with  at  least  180  days,  but  not  more 
than  36  months,  continuous  active  service.  The  RFP  became  operational 
in  December  1977.  During  the  first  five  months,  an  average  of  129  in- 
dividuals par  month  were  separated  under  RFP. 

The  EDP  became  operational  in  November  1975.  During  FY76,  FY7T,  and 
FY  77,  there  were  3644,  2027  and  2042  individuals  discharged  under  this 
program.  Most  of  those  discharged  received  general  discharges. 

Evaluation  of  RFP  and  EDP.  Headquarters  Marine  Corps  believes  its  marginal 
performer  programs  are  serving  thei’’  intended  purpose  of  expeditiously 
discharging  nonproductive  members  and  that  the  programs  are  not  leading 
to  unnecessary  attrition. 
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Selected  Comparison  of  Marginal  Performer  Programs 

Table  10  reflects  the  percentage  of  Honorable  Discharges  Issued  under 
the  marginal  performer  program  of  the  Services.  It  is  significant  because 
it  graphically  reflects  the  wide  disparity  in  Service  implementation  of  this 
program. 


Table  10 


Percent  (rounded)  Honorable 

Discharges 

Issued  to  Marginal 

Performers  FY74 

- FY77 

Fiscal  Year 

Army 

Navy 

Marine 

Corps— ^ 

Air  Force 

DoD 

1974 

88% 

0% 

— 

100% 

86% 

1975 

78 

0 

— 

100 

81 

1976 

66 

0 

14 

100 

68 

197T 

71 

8 

9 

100 

71 

1977 

68 

15 

18 

100 

70 

Average 

73 

3 

14 

100 

74 

1/  The  marginal  performer  program  did  not  start  until  November  1975 

Section  IV  was  extracted  from  a DoD  report  to  the  White  House  on  the 
Status  of  the  Vietnam-era  veterans.  It  is  included  here  because  of  its 
discussion  of  many  of  the  topics  of  concern  to  present  policy  makers  that 
are  raised  anew  by  the  data  in  the  previous  sections.  These  include:  (1) 
comparability  and  equity  of  treatment  of  successive  generations  of  veterans, 
(2)  equality  of  treatment  across  services,  (3)  the  role  of  pre-service 
characteristics  and  service  experiences  in  the  eventual  characterization 
of  service,  and  (4)  the  effects  of  characterization  of  service  upon  post- 
service life. 


3-39 


IV.  ANALYSIS  OF  THE  EFFECTS  OF  THE  ADMINISTRATIVE  DISCHARGE  SYSTEM 
ON  THE  VIETNAM-ERA  VETERAN  J7 


To  address  how  this  system  affects  the  Vietnam-era  veteran  we  must 
define  the  Vietnam-era,  identify  the  types  of  discharges  given,  apd 
describe  the  characteristics  of  the  servicemember  who  received  them. 

The  Vietnam-era 

The  Vietnam-era  has  been  defined  as  the  time  between  4 August  1964, 
the  date  of  the  Gulf  of  Tonkin  Resolution,  and  28  March  1973,  when  U.S. 
forces  were  withdrawn  from  Vietnam.  These  dates  were  used  to  establish 
eligibility  for  the  Presidential  Clemency  Program  and  the  DoD  Special 
Discharge  Review  Program  (SDRP)  for  Vietnam-era  veterans.  The  official 
termination  date  is  7 May  1975,  the  date  President  Ford  signed  the 
proclamation  ending  the  Vietnam-era.  Except  for  in  Table  11,  this  report 
will  use  the  period  4 August  1964  to  7 May  1975. 

Tablell  shows  that  period  and  branch  of  service  have  a direct  correlation 
to  the  probability  of  serving  in  a combat  zone.  For  example,  fully 
900,000  Period  II  veterans  of  the  Vietnam-era  entered  service  after  U.S. 
forces  were  withdrawn  from  Vietnam.  Moreover,  only  39%  of  those  who 
served  before  the  withdrawal  (Period  I)  were  stationed  in  Southeast  Asia; 
29%  were  stationed  in  South  Vietnam. 

The  Army  and  the  Marine  Corps  had  heavier  commitments  of  personnel 
within  South  Vietnam  than  did  the  Navy  and  the  Air  Force.  The  latter 
two  Services  operated  extensively  from  off  shore  and  from  Thailand 
respectively. 

Table  11 


Coapartaoa  Of  Muabar  (la  000«)  aad  Pcrcaot  (rouadad)  af  Military 
Paraooaal  la  OoutAaaat  lalai  Parlad  1 (Auguat  04  - March  71) 

Par  lad  II  (Auguat  04  - May  73) 


Lacallui  af  (aralca  Any  Mary  Sanaa  Air  Parca  DoD 


Muabar  aarrlag  la 


loutkaaat  4a la  , 

la  B VIiim*  * 

1,043 

144 

!■  Thailand 

54 

1 

Off  ikof 

0 

in 

Jatal 

I7TO 

Ma.  aarvlag  alaauMara  V 

U ri*4  I 

>,071 

1,100 

(P«rU4  II)  a7 

0.0*7) 

(1,300) 

Total  imU|  Bttrlaa  V 

Parlad  I 

4.31* 

1,034 

(Parlad  11) 

(0,7*3) 

O.001) 

4SB 

339 

2,394 

5 

234 

293 

in 

0 

515 

344 

l.ioo 

3,397 

(431) 

(1.300) 

(4,234) 

•02 

1,733 

•.Boo 

(909) 

(Mil) 

(1.439) 

Parcaat  aarvlag  la 

loutAaaat  Aaia  Oar lag 
Parlad  I (II) 
la  Viataaa 
la  Thalkaad 
Off  BOara 
fatal 


m (Mi) 
i ( i ) 

M& 


n ( n > 

> i (*.»> 


MM 


001  (411  ) 

1 (>.S) 


MM 


>01  (1*1) 
1)  (1)  ) 
0 ( 0 ) 


RT7T 


1*1  071) 
1 ( 1 ) 

My 


NOTE:  Explanations  of  footnotes  for  this  and  all  subsequent  tables 
appear  at  the  end  of  this  part. 


1/  Extracted  from  DoD  Status  of  Vietnam  Era  Veterans  “ Report  on 
Military  Status,  May  1978. 
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Ch«ra£terj zat ion  of  Discharges 

Table  12  shows  a comparison  of  the  honorable  and  less  than  honorable 
discharges  issued  by  DoD  during  three  eras  of  conflict:  World  War  II, 
Korea,  and  Vietnam.  For  the  purposes  of  this  table,  all  less  than 
honorable  discharges  have  been  grouped  together  to  avoid  the  problems 
of  trying  to  reconcile  the  differences  between  how  the  Army  and  Navy 
wore  characterizing  discharges  prior  to  1947. 

Table  12 

Comparison  of  the  Number  (in  000s)  and  Percent  (rounded)  of  Honorable 
and  Less  Than  Honorable  Discharges  Given  During  Three  Conflicts 


Conflict 


t 


l 


f 


Type  of  World  War  II  Korea  _ Vietnam  - 


Discharge 

Number 

Percent 

Number 

Percent 

Number 

Percent 

Honorable 

11,202 

85.1% 

1,811 

94.6% 

8,393 

93.2% 

Less  Than 

Honorable 

1,963 

14.9% 

104 

5.4% 

614 

6.8% 

Total 

13,166 

100.0% 

1,914 

100.0% 

9,007 

100.0% 

Table  12  clearly  shows  that  those  discharged  during  the  World  War  II  era 
had  a lower  probability  of  receiving  an  honorable  discharge  than  those  being 
discharged  during  the  latter  two  conflicts.  Although  this  analysis  would 
seem  to  suggest  that  the  World  War  II  veteran  either  gave  less  satisfactory 
service  or  was  subjected  to  a harsher  system,  that  conclusion  is  overly 
simplistic.  The  end  of  World  War  II  was  marked  by  a massive  demobilization 
(and  issuance  of  honorable  discharges)  part  of  which  is  missed  by  the 
compilation  underpinning  Table  12.  Many  of  the  World  War  II  veterans 
remained  in  service  and  eventually  got  honorable  discharges.  For  example, 
although  this  Table  shows  what  happened  to  13  million  veterans,  there 
were  over  16  million  American  veterans  from  that  conflict.  Concentrating 
on  discharges  issued  during  an  era,  rather  than  on  the  veterans  of  that 
era,  has  the  natural  bias  of  over  representation  of  those  who  are  not 
performing  satisfactorily  and  thus  are  being  discharged  even  while  the 
fighting  continues. 


The  Korean  and  Vietnam-era  statistics  are  much  more  easily  cosq>ared 
since  the  characterization  of  discharge  was  essentially  the  same  and 
the  method  of  serving  was  the  same,  i.e.,  the  possibility  of  leaving 
service  after  serving  for  a fixed  period  of  time  rather  than  by  demobili- 
zation as  in  World  War  II.  The  percent  of  honorable  discharges  during 
the  Korean  conflict  was  essentially  the  same  as  for  Vietnam  (95%  vs.  93%, 
respectively) . 


Table  13  shows  the  distribution  and  variation  in  the  types  of  discharges 
during  the  Vietnam-era.  Approximately  03%  of  all  Army  and  Navy  disthu, 
during  the  Vietnam-era  were  honorable.  The  Air  Force  issupd  honorable 
discharges  to  07%  of  its  members,  and  the  Marine  Corps  rate  was  89% 

The  Army  and  the  Marine  Corps  made  extensive  use  of  the  undesirable 
discharge.  The  Army  issued  50%  of  all  discharges,  but  70%  of  the 
undesirable  discharges.  The  Marine  Corps  accounted  for  only  9%  of  all 
discharges,  but  15%  of  the  undesirable  discharges. 

Different  explanations  have  been  offered  for  these  variations.  They  range 
from  the  opinion  that  they  are  attributable  to  the  quality  of  personnel 
each  Service  enlists  to  the  conclusion  that  the  Services  handle  similar 
cases  differently.  These  variations  have  remained  fairly  constant 
over  the  last  30  years,  which  is  indicative  of  individual  Service 
characteristics  and  different  accession  criteria  and  requirements. 


Table  13 

luater  (la  000a)  io4  Percent  (rounded)  of  Drectergee  loaucd  by  Type  and 
Service  During  the  Vtelmna-ere  (Aug  64  thru  Hay  7})  - 


ASHY  NAVY  NAI1NIS  All  TOICE  Dob 

» water  Percent  luwtor  Ptcceal  ICfbor  Pa  ret  at  ICuwbai  Percent  gather  Percept 


Uodor  loaoreble  Condi tioea 


Honorable  (ID) 

4,160 

92. « 

1,154 

*3.21 

744 

»»  91 

l ,605 

96.51 

1,391 

93.21 

ficMral  (GO) 

150 

I.) 

100 

5.0 

44 

5.3 

50 

3.0 

344 

1.1 

Sub  Totol  i.TIl 

Under  Otter  Thee  lonereble 
Ceadltieae: 

rm 

*ra 

FJ1 

lO! 

rjsi 

«n 

i ,751 

9T/B* 

Undeelratle  (UD) 

164 

5 41 

25 

1 31 

16 

4.31 

7 

e -51 

213 

2.61 

led  Conduct  (KD) 

10 

».5 

10 

.5 

13 

1.5 

2 

r .3 

33 

.4 

DUbeeorable  (00) 

2 

* .5 

0 

*5 

0 

» .5 

0 

> .5 

2 

» 5 

Sut  Tetel 

m 

Ti 

r« 

TI 

rn 

1 

O! 

m 

rn 

TOTAL 

4,517 

100% 

l,*M 

1001 

117 

1001 

1,664 

1001 

9,007 

1001 
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Relation  of  Type  of  Discharge  to 

Characteristics  of  Servicemember 


This  analysis  is  based  upon  automated  DoD-wide  information  for  FY  19, 
through  FY  1975.  Although  it  does  not  fully  describe  the  entire  Vietnam- 
era,  especially  service  in  Southeast  Asia,  it  is  a representative  sample. 
Table  14  displays  characteristics  which  Vietnam-era  veterans  possessed 
prior  to  their  entry  on  active  duty.  They  are  discussed  because  they 
are  often  cited  as  affecting  both  the  type  of  discharge  and  post-service 
readjustment. 

Table  14 

Relation  of  Entry  Characteristics  and  Type  of  Discharge  for  Veterans 
(FY71-FY75 — Only  DoD-Wide  Automated  Data  Available) 


Percent  of 

Discharges  Type  of  Discharge 


During  Period 
(N=3,155,000) 

Characteristics 

Honorable 
(N=2 , 783,000) 

General 
(N=208 ,000) 

Other  (UD,BCD,DD) 
(N=164 ,000) 

33% 

Region  — 

South 

33% 

32% 

37% 

29 

North  Central 

30 

29 

27 

19 

North  East 

19 

20 

17 

18 

West 

18 

19 

18 

— 

10% 

Race 

Black 

9% 

20% 

19% 

90% 

Non-Black 

91 

80 

81 

' " 

22% 

Education 

Non-Graduate 

19% 

51% 

56% 

61 

High  School 

63 

46 

39 

17 

Beyond  High  School 

18 

_4 

_5 

6% 

Mental  Category 

I (93-100%ile) 

6% 

2% 

1% 

32 

II  (65-92%ile) 

34 

24 

14 

% 

42 

III  (31-64%ile) 

41 

51 

49 

— 

21 

IV-V  (0-30%ile) 

19 

24 

36 

77% 

Method  of  Entry 
Volunteer 

76% 

91% 

85% 

23 

Draftee 

24 

9 

15 

50% 

Army 

49% 

44% 

73% 

22 

Navy 

22 

31 

8 

1 

10 

Marine  Corps 

9 

13 

17 

# 

19 

Air  Force 

20 

11 

3 

>43 


L 


I 


The  region  of  the  United  States  which  the  servicemember  lists  as  his 
home  of  record  is  only  slightly  related  to  type  of  discharge.  The 
largest  variation  above  the  norm  was  that  Southerners  received  4%  more 
undesirable  discharges,  bad  conduct  discharges,  and  dishonorable  discharge, 
than  their  population  would  indicate. 

Although  blacks  accounted  for  only  10%  of  the  discharges  during  this 
period,  they  received  20%  of  the  general  discharges  and  19%  of  the 
undesirable  discharges,  bad  conduct  discharges,  and  dishonorable 
discharges.  Although  this  reflects  a correlation  between  race  and  type 
of  discharge,  it  should  be  recognized  that  the  vast  majority  of  both 
races  received  honorable  discharges  (80.6%  black,  80.2%  non-black). 

Non-high  school  graduates  are  more  than  twice  as  likely  to  be  in  one 
of  the  two  leas  than  honorable  discharge  groups  than  their  percentage 
of  the  population  would  suggest.  This  characteristic  has  a well  known 
and  substantial  correlation  both  to  the  type  of  discharge  and  to  post- 
service employment. 

Scores  on  the  Armed  Forces  Qualification  Test  are  reported  as  percentiles 
of  the  draft  age  population.  The  percentiles  are  then  subdivided  into 
the  five  categories  shown  on  Table  14,  The  lower  the  mental  score,  the 
greater  the  likelihood  of  a less  than  honorable  discharge. 

Table  14  shows  that  there  is  a direct  correlation  between  the  type  oi 
discharge  and  the  method  of  entering  the  service.  Vietnam-era  volunteers 
(principally  in  the  Army)  were  more  likely  to  receive  less  than  honorable 
discharges.  During  that  era,  draftees  tended  to  be  more  educated, 
white,  and  to  have  higher  Armed  Forces  Qualification  Test  scores.  This 
was  a function  of  the  balanced  demographics  which  the  draft  produced 
rather  than  a product  of  the  act  of  volunteering  itself. 

Table  14,  like  Table  13,  shows  that  a substantial  relationship  between 
branch  of  Service  and  type  of  discharge  exists.  Among  general  discharge 
holders,  the  Navy  seems  over  represented  and  the  Air  Force  under  repre- 
sented. The  Army  and  the  Marine  Corps  are  likely  to  issue  more  other 
than  honorable  discharges  than  their  representative  percentage  of  total 
separations  would  indicate.  The  converse  is  true  for  the  Navy  and  Air 
Force  in  this  latter  category. 

In  summary,  Table  14  shows  those  not  receiving  honorable  discharges  tend 
to  be  high  school  dropouts  in  the  lower  mental  categories.  In  the  Army, 
the  only  service  with  significant  numbers  of  draftees,  volunteers 
were  also  more  likely  to  receive  less  than  honorable  discharges.  Although 
the  overwhelming  majority  of  those  receiving  less  than  honorable  discharges 
were  non-black,  blacks  have  a larger  percentage  among  this  group  than 
their  overall  representation  in  the  Services  would  suggest. 
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T»hle  15  shows  characteristics  of  the  Vietnam-era  veterans  once 

they  entered  rvlco. 


» 


Ni  l it  inn 


Table  15 
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This  analysis  is  based  upon  automated  DoD-wide  information  for  FY  1971 
through  FY  1975.  Although  it  does  not  fully  describe  the  entire  Vietnam-ei i, 
especially  service  in  Southeast  Asia,  it  is  a representative  sample. 

Combat  and  supply  specialties  tend  to  receive  a disproportionate  share 
of  less  than  honorable  discharges  relative  to  their  strength.  Because 
more  highly  qualified  personnel  are  required  for  the  technically  demanding 
occupations,  the  combat  specialty  tends  to  have  many  of  the  less  educated 
and  lower  mental  categories  as  reflected  in  Table  14. 

Those  honorably  discharged  also  had  a markedly  different  pattern  of 
reasons  for  separation.  The  vast  majority  had  "normal"  separations  (e.g., 
end  of  tour,  retirement,  or  early  release  for  the  convenience  of  the 
government  or  the  servicemember ) . Those  receiving  general  discharges 
tended  to  receive  them  for  unsuitability  - e.g.,  character  disorders  and 
motivational  problems.  In  contrast,  those  separated  with  other  than 
honorable  discharges  failed  to  meet  military  standards  of  performance 
or  conduct.  The  vast  majority  of  these  involved  discharge  in  lieu  of 
court-martial  for  absentee  offenses. 

In  summary.  Table  15  reflects  that  the  servicemember  with  a less  than 
honorable  discharge  was  in  a lower  skill  occupation,  remained  in  service 
a short  period  of  time,  remained  in  a low  rank,  did  not  serve  in  Vietnam, 
was  relatively  young  at  separation  and  was  separated  because  of 
unauthorized  absence  or  unsatisfactory  performance. 

Effects  of  Characterization  of  Discharge  on 
Post-Service  Life 

Characterization  of  discharges  serves  the  military  purposes  previously 
discussed.  It  assists  other  government  agencies  in  determining 
eligibility  for  benefits .134 1 is  also  used  in  a variety  of  ways  in  the 
civilian  sector,  although  DoD  did  not  design  characterization  for  this 
purpose. 

Uses  by  Governmental  Agencies 

A comprehensive  listing  of  benefits  gained  through  military  service  and 
the  effects  of  characterization  appears  at  the  end  of  this  Part. 

Employment 

The  major  empirical  studies  of  employer  attitudes  towards  hiring  veterans 
have  reached  the  same  conclusions: 

1.  Employers  prefer  honorably  discharged  veterans  t.o  other 
applicants . 

2.  Employers  prefer  other  applicants  to  veterans  with  less  than 
honorable  discharges. 
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3.  Among  Less  than  honorably  discharged  veterans,  there  is  a 
distinct  hierarchy  of  employer  preference  which  parallels  the  severity  of 
the  discharges. 

Although  major  studies  agree  (Jones,  1973;  Pearman,  1973;  and  Sieberling 
in  1977  hearings  before  a Select  Subcommittee  of  the  House  Veterans' 

Affairs  Committee  on  SDRP) , they  do  not  lead  directly  to  conclusions 
about  the  reasons  for  employer  preferences.  None  of  the  studies  asks 
why  an  employer  prefers  one  type  of  discharge  to  another  or  even  whether 
a similar  reaction  to  non-veterans  might  occur  if  similar,  unflattering 
things  were  known  about  their  previous  employment. 

Veterans  with  less  than  honorable  discharges  and  those  who  have  tried 
to  help  them  have  described  employment  difficulties  (Jones,  1973,’  Effron, 
1974;  Addlestone  in  1977  hearings  before  a Select  Subcommittee  of  the 
House  Veterans'  Affairs  Committee  on  SDRP).  The  problem  for  some 
veterans  is  significant  and  the  solutions  are  complex.  Jones  (1973) 
found  that  employers  did  ask  about  types  of  discharge  but  generally  accepted 
the  veterans'  responses.  Only  28%  of  the  large  businesses  and  25%  of 
the  small  businesses  asked  to  see  discharge  certificates.  Some  veterans 
with  less  than  honorable  discharges  may  conceal  the  fact  that  they  were 
on  active  duty  or  claim  that  they  received  honorable  discharges.  Indirect 
evidence  supporting  that  suggestion  exists  in  that  85%  of  the  deserters 
participating  in  the  Ford  Clemency  Program  --  all  federal  fugitives  with 
no  discharges  --  claimed  that  they  worked  "steadily"  while  AWOL;  an 
additional  11%  claimed  they  worked  irregularly.  When  asked  whether  being 
AWOL  (and  thus  without  discharges)  had  caused  them  any  problems,  only  13% 
stated  that  gaining  and  holding  jobs  had  been  a problem  (Bell  & Houston, 
1976). 

Entrance  into  Professions 

Jones  (1973)  also  found  that  unions,  law  examiners,  and  medical  examiners 
were  influenced  in  their  decisions  by  the  types  of  discharges.  The  degree 
to  which  admission  to  a profession  was  influenced  by  a discharge  was  in 
direct  relationship  to  the  type  of  discharge  --  46%  of  the  unions,  71%  of 
the  law  examiners,  and  73%  of  the  medical  examiners  stated  that  they  would 
automatically  reject  an  applicant  with  a dishonorable  discharge.  As  ex- 
pected, medical  and  law  examiners  were  more  insistent  upon  reviewing 
discharge  certificates  although  nearly  half  did  not  demand  to  see  them. 

Other  Areas  of  Civilian  Life 

There  have  been  some  claims  that  financial  institutions  view  less  than 
honorable  discharge  holders  as  poor  risks  and  will  not  loan  money  to  them 
(Slavin,  1975),  but  there  are  no  statistics  on  the  size  of  the  problem. 

In  Jones'  study,  colleges  expressed  concern  about  types  of  discharge  but 
were  much  less  likely  to  take  any  administrative  action  than  were  employers, 
unions,  or  professional  examiners. 
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1/  Source : Office  of  DoD  Comptroller,  Quarterly  Report  on  Military 
Personnel  in  South  East  Asia.  7 May  1073.  This  is  the  final" 
report  in  the  series  and  provides  data  as  of  il  March  197 t 
Note  that  after  that  date  II. S.  troop  strength  was  limited  to  a 
total  of  50  officers  and  the  Marine  guard  at  the  II  S Embassy  in 
Sa i gun . 

2/  Includes  troops  stationed  in  Camhodta  and  Laos 

3/  Obtained  by  subt ratting  those  serving  in  Southeast  Asia  I rum  the 
total  serving  during  the  era 

A/  Source:  Page  61,  Selected  Manpower  Statistics,  mine  ol  Doll 

Comptroller,  June,  1976,  shows  the  ■ iiiuii  I 1 1 i ve  total  ol  those  sc,  m. 
during  the  V i etinim- era  prior  In  I he  ■ ease  file  I .'I  fauna  i V , I 9 c 1 1 
Period  I updates  these  cumulative  totals  hy  idling  lc  l lies  tot  il 
all  new  officer  and  enlisted  accessions  lining  I In  months  of 
February  and  March  Period  U updates  them  finthei  hv  elding  I In- 
new  accessions  through  May  1975. 

5/  Source:  Data  for  Army  (and  Army  A 1 ■ Corps  I separations  dining 
World  War  II  is  a table,  "Sepa ra t i ons  of  Army  Fnlisted  Men 
WW  II",  published  by  Office  of  the  Assistant  .‘ucietary  ol  Defense 
(Manpower  and  Reserve  Affairs)  Compulations  are  based  on  the 
CY42-CY46  data.  Source  for  the  Navy  separations  during  World 
War  fl  is  a 12  June  1972  Table,  US.  Navy  Enlisted  Separations, 

Eisral  Years  1941  through  1945,  published  hy  Of  fir  < of  the  Deputy 
Assistant  Secretary  of  Defense  (Military  Personnel  Policy) 

Source  of  Marine  Corps  data  lor  World  War  II  is  a 12  lime  1972 
Table,  "US  Marine  Corps  Enlisted  Separations  (retirements  included) 
Fiscal  Years  1941  thru  1945,"  published  hy  Office  of  the  Deputy 
Assistant  Secretary  of  Defense  (Military  Personnel  Policy). 
Computations  for  Navy  and  Marine  Corps  are  based  cm  PY  43  FY  45 
plus  half  of  KY  42. 

6/  Source:  Data  for  Korean  conflict  is  a March  1978  lable,  "Department 
of  Defense  Types  of  Discharges  Issurd  to  Enlisted  Personnel  - 
FY  50-FY  77,"  published  by  Office  of  the  Assistant  Secretary  of 
Defense  (Manpower,  Reserve  Affairs  and  Logistics)  (Military 
Personnel  Policy)  Computations  based  on  FY51  FY'i  I data. 

fl  Source  Data  foi  Vietnam-era  is  Table  12  of  this  report. 

8/  The  number  of  honorable  discharges  is  somewhat  inflated  since 
the  Navy  data  referenced  above  did  not  subdivide  the  "honorable- 
separations"  into  honorable  and  general  discharges  Dm-  tic 
difficulties  reconciling  Service  systrms  of  classifying  discharges 
prior  to  1948,  all  less  than  honorable  discharges  arc  reported  o'. 

a simile  number. 

9/  Source:  Service  separation  data  for  FY  64  to  pieselil  maintained  by 
Office  of  Assistant  Secretary  of  Defense  (Manpower  Reservr  Affairs 
and  legist  ics  I . 

10/  These  regions  are  used  by  the  U S.  Census  buirau  to  designate 

the  50  United  States  The  home  of  record  at  time  ol  separation  is 
reflected  as  an  entry  characteristic  since  entry  home  of  record 
characteristics  are  not  maintained  on  the  automated  files.  Persons 
listing  s home  of  record  outside  t tie  50  states  are  not  included  in 
this  analysis. 
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11/  during  moth  of  the  Vietnam-era  there  wpri*  no  separate  racial 

designators  for  Asian  American,  American  Indian,  and  other  racial 
minorities.  Therefore,  it  is  not  possible  to  furnish  a complete 
accounting  of  minority  groups  other  than  blacks. 

12/  Since  this  variable  only  counts  those  actually  stationed  in  South 
Vietnam,  it  underestimates  the  number  involved  during  the  period  of 
armed  conflict  (See  Table  11).  It  also  underestimates  the  number 
stationed  in  South  Vietnam  since  many  of  those  stationed  there  were 
separated  prior  to  the  start  of  FY71 . 

13/  List  of  Benefits. 

Section  A:  Benefits  Administered  by  the  Military  Services. 

1.  Payment  for  Accrued  Leave  (60  day  career  maximum) 

2.  Death  Gratuity  (six  months  pay) 

3.  Transportation  to  Home 

4.  Transportation  of  Dependents  and  Household  Goods  to  Home 

5.  Admission  to  Soldier's  Home 

6.  Burial  in  National  Cemetery 

7.  Headstone  Marker. 

Recipients  of  honorable  or  general  (under  honorable  conditions)  discharges 
are  eligible  for  all  of  the  foregoing  benefits.  Individuals  holding  other 
than  honorable  discharges  (formally  undesirable)  retain  eligibility  for 
benefits  numbered  2 and  3 above.  They  lose  eligibility  for  the  remainder. 

Section  B:  Benefits  Administered  by  the  Veterans  Administration 

1.  Dependency  and  Indemnity  Compensation 

2.  Compensation  for  Service-Connected  Disability  or  Death 

3.  Pension  for  Non-Service  Connected  Disability  or  Death 

4.  Medal  of  Honor  Roll  Pension 

5.  Insurance 

6.  Vocational  Rehabilitation  (DV) 

7.  Educational  Assistance 

8.  War  Orphans'  Educational  Assistance 

9.  Home  and  Other  Loans 

10.  Hospitalization  and  Domiciliary  care 

11.  Medical  and  Dental  Services 

12.  Prosthetic  Appliances  (DV) 

13.  Guide  Dogs  and  Equipment  for  Blindness  (DV) 

14.  Special  Housing  (DV) 

15.  Automobiles  (DV) 

16.  Funeral  and  Burial  Expenses 

17.  Burial  Flag 

Note:  DV  = Disabled  Veteran 

Recipients  of  honorable  or  general  (under  honorable  conditions)  discharges 
are  eligible  for  all  of  the  foregoing  benefits.  Except  under  certain 
prescribed  circumstances,  individuals  holding  other  than  honorable  discharges 
may  receive  benefits  if  the  VA  concludes  that  the  discharge  was  under 
conditions  other  than  dishonorable. 
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Section  C:  Benefits  Administered  by  Other  Federal  Agencies 

1.  Preference  for  Farm  Loans  (Department  of  Agriculture) 

2.  Preference  for  Farm  and  Other  Rural  Housing  Loans 

(Department  of  Agriculture) 

3.  Civil  Service  Preference  (Civil  Service  Commission) 

4.  Civil  Service  Retirement  Credit  (Civil  Service  Commission) 

5.  Reemployment  Rights  (Department  of  Labor) 

6.  Job  Counseling  and  Employment  Placement  (Department  of  Labor) 

7.  Unemployment  Compensation  for  Ex-Servicemen 

(Department  of  Labor) 

8.  Naturalization  Benefits  (Department  of  Justice,  Immigration  and 

and  Naturalization  Service) 

9.  Old  Age  and  Disability  Insurance  (Social  Security  Administration) 

Recipients  of  honorable  or  general  (under  honorable  conditions)  discharges 
are  eligible  for  all  of  the  foregoing  benefits.  Individuals  holding 
other  than  honorable  discharges  retain  eligibility  for  benefits  numbered 
1 and  2 above.  They  lose  eligibility  for  those  numbered  3,  4,  5 and  8. 
They  may  receive  benefits  under  6 and  7,  if  the  Secretary  of  Labor 
determines  that  the  discharge  was  issued  under  conditions  other  than 
dishonorable . 


3-50 


V.  CONCLUSIONS 


FYs  1972  and  1977 

Except  for  the  Air  Force,  there  was  a dramatic  decrease  in  the  percentage 
of  HDS  issued  and  a corresponding  increase  in  the  percentage  of  GDS  issued. 
There  has  been  a dramatic  upward  swing  in  all  Services  of  persons  receiving 
HDS  for  the  unsuitability  reasons  of  personality  disorder  and  apathy. 

There  has  also  been  a significant  decline  DoD-wide  in  persons  receiving  OTH 
discharges  for  misconduct  reasons.  These  are  reflected  in  an  increase  from 
32%  (for  drug  abuse  reasons  alone)  in  FY72  to  79%  (for  combined  personal 
abuse  of  drugs  and  drug  abuse  reasons)  in  FY77 . These  trends  tend  to  lead 
to  the  conclusion  that,  since  the  end  of  the  Vietnam-era  and  the  start  of 
the  All-Volunteer  Force,  we  have  been  recruiting  lower  quality  personnel, 
have  become  more  demanding  of  our  people  in  meeting  acceptable  standards  of 
conduct  and  performance,  or  we  have,  in  fact,  changed  our  standards  - if  not 
by  formal  amendment  to  the  written  rules,  then  by  application  of  those  rules. 
Based  upon  the  Study  Group's  combined  personal  experiences,  the  Group  concludes 
that  these  trends  are  a function  of  all  three  elements.  They  are  indicative 
of  a requirement  to  restate  our  basic  regulations  to  accurately  reflect 
current  standards. 

FY  1977 

Analysis  of  whether  the  Military  Services  treat  their  personnel  — measured 
in  numbers  of  HDs  issued  — in  a similar  manner  reflects  wide  disparity 
treatment.  The  reasons  for  the  differences  have  been  much  debated.  The 
General  Accounting  Office  (1976)  and  the  DoD  Task  Force  on  Military  Justice 
(1972  and  1973)  pinpoint  the  problem  as  unwarranted  variance  in  the  way  the 
Services  apply  the  DoD  standards.  Others  attribute  the  differences  to 
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justifiable  variances  in  rates  of  infractions  which  are  a function  of 
different  accession  criteria  and  requirements.  (Stephen,  Carroll,  and 
Brown,  1972).  Further  complicating  these  views  is  the  fact  that,  except 
for  the  Air  Force,  there  have  been  radical  changes  within  the  Services 
over  the  past  12  years  in  the  way  they  treat  their  members.  For  example, 
during  the  period  FY65-69  the  Marine  Corps  assigned  94%  HDs  compared  to 
the  FY75-77  period,  when  only  78%  received  such  discharges.  Over  the  same 
time  frame.  Army  HDs  dropped  from  95%  to  85%  and  the  Navy  from  94%  to  87% 

(the  preceding  statistics  include  discharges  for  immediate  reenlistment) . 

These  facts,  in  spite  of  major  judicial  decisions  affecting  treatment  of 
drug  abuse  and  fraudulent  enlistment,  plus  congressional  action  regarding 
marginal  performers,  tend  to  ameliorate  the  argument  that  interservice 
differences  are  justified  because  of  historical  Service  application  of  the 
rules.  The  Study  Group  concludes  that  overall  uniformity  is  not  being 
achieved  in  the  characterization  of  service.  Further,  except  for  the 
Air  Force,  there  is  no  uniformity  or  historical  consistency  within  the 
Services  as  to  how  they  characterize  discharges.  This  leads  to  an  addi- 
tional conclusion  that,  as  currently  drafted,  the  DoD  directive  is 
ineffective  in  terms  of  assuring  an  appropriate  level  of  uniformity  is 
«<  n laved  within  and  among  the  Services. 

A iimilar  conclusion  is  reached  upon  analysis  of  the  way  the  Services 
• ,i  , ir  i'jui  reasons  for  early  termination  of  active  duty.  The  most 

, jpport  of  this  view  is  that  during  FY77,  the  Air  Force  — 

. . ••  • « , i.  .latent  Service  in  the  way  it  treats  its  personnel  — 

. • • .i wra  reasons , while  the  other  Services'  adverse 


Marginal  Performe r Program 


The  single  most  frequently  used  adverse  reason  for  separation  during 
l'Y77  was  marqinal  performance.  More  persons  were  discharged  for  this 
reason  than  for  the  combined  reasons  under  categories  of  unsuitability  and 
misconduct.  This  program  has  been  enthusiastically  endorsed  by  the  Services. 
It  had  a direct  and  highly  salutory  effect  on  all  the  normal  indicators  of 
problems  or  disharmony  in  the  Service.  Except  for  the  Navy,  AWOI,  and 
desertion  rates  are  down  and  overall  unit  morale  is  increasing  because 
problem  individuals  are  detected  and  separated  early  and  quickly.  The 
Study  Group  concludes  that  the  program  is  a resounding  success;  however, 
there  are  certain  disfunctional  matters  in  need  of  correction  to  improve 
the  program.  For  example,  as  currently  constituted,  the  program  makes 
separation  for  unauthorized  reasons  extremely  easy  and  consequently 
contributes  to  unnecessary  first-term  attrition.  In  this  regard.  Army 
Research  Institute  studies  (the  only  authoritative  work  done  within  the 
military  community  on  this  program)  have  reflected  that  nearly  half  of  the 
Army  personnel  separated  for  this  reason  may  have  been  by  sympathetic 
supervisors  responding  to  members'  desires,  rather  than  adhering  to 
explicit  program  criteria.  Further,  the  Study  Group,  drawing  on  its 
collective  experience,  believes  that  a considerable  number  of  cases  would 
have  been  more  appropriately  handled  under  other  reasons,  but  were  labeled 
marginal  performance  for  ease  of  processing.  Other  studies  have  reflected 
there  is  misuse  of  the  marginal  performer  concept  because  the  criteria  are 
somewhat  vague  and  tend  to  overlap  with  other  established  reasons  for 
separation.  In  addition,  statistics  reflect  a variance  of  between  3 and 
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100%  HDs  for  the  Navy  and  the  Air  Force  for  this  reason,  with  the  Army 
averaging  73%  and  the  Marine  Corps  14%.  Finally,  many  of  these  persons 
identified  as  marginal  performers  had  completed  basic  and  initial  skill 
training,  yet  they  are  being  discharged  and  thus  released  of  their  six 
year  military  service  obligation  as  currently  prescribed  by  the  U.S. 

Code,  when  they  could  possibly  serve  as  potential  mobilization  assets. 

The  Study  Group  concludes  that  to  cure  all  of  these  problems  — and  to 
make  a good  program  an  even  better  one  — the  DoD  control  guidance  must 
be  improved.  The  proposed  directive  includes  appropriate  language  to 
effect  the  necessary  changes. 

Analysis  of  Effects  of  System  on  Vietnam-era  Veterans 

In  terms  of  characterization  of  service,  the  Vietnam-era  veteran  fared 
about  the  same  as  those  discharged  after  the  Korean  Conflict  and  did  signif- 
icantly better  than  the  World  War  II  member.  Only  6.8%  of  Vietnam-era  and 
5.4%  of  the  Korean  era  members  received  less  than  HDs,  as  compared  to  14.9% 
from  World  War  II.  During  the  pre-Al 1-Volunteer  Force  (AVF)  era,  the  range 
of  veterans'  benefits  available  was  more  substantial  than  during  any  other 
period.  Statistical  analysis  shows  that  the  probability  of  receiving  a less 
than  Honorable  Discharge  — and  consequently  losing  veterans'  benefits  --  is 
somewhat  predictable  based  upon  certain  pre-service  factors  and  service 
connected  circumstances.  Among  the  large  array  of  these  variables,  the  most 
significant  indicator  of  probable  success  in  the  military  — completion  of 
enlistment  with  an  Honorable  Discharge  — is  pre-service  educational  level 
attainment.  Non-high  school  graduates  are  more  than  twice  as  likely  not  to 
receive  an  Honorable  Discharge  than  their  percentage  of  the  population  would 
suggest.  This  same  circumstance  has  been  carried  to  the  AVF,  since  the 
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military  must  rely  heavily  on  the  non-hiqh  school  graduate  as  a source  of 
manpower.  The  Study  Group  concludes  that  the  process  for  assigning  the 
"honorable"  characterization  should  be  realistically  adjusted  to  accommo- 
date the  known  capabilities  of  this  large  group  of  servicemembers . This 
is  especially  true  when  one  considers  the  lifelong  effect  characterization 
of  service  has  on  the  individual.  Virtually  all  major  empirical  studies  of 
employer  attitudes  have  reached  the  same  conclusion  — employers  prefer 
the  honorably  discharged  veteran  to  other  applicants,  but  prefer  other 
applicants  to  those  veterans  with  less  than  an  Honorable  Discharge.  This 
is  not  to  suggest  that  requirements  or  criteria  for  service  should  be 
lowered  in  any  degree.  If  individuals  don't  measure  up,  they  should  be 
discharged  or  transferred  to  the  Individual  Ready  Reserve  (IRR)  as  potential 
mobilization  assets,  but  they  should  not  be  penalized  if  the  reason  for  their 
failure  was  non-volitional . 


» 
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APPENDIX  A 

Historical  Development  of 
Enlisted  Administrative  Separations/Discharges 

I.  INTRODUCTION 

Administrative  separation  is  the  process  by  which  individuals 
terminate  their  service.  Most  individuals  serve  for  a specified  period  on 
active  duty,  followed  by  an  obligated  period  of  service  with  a Reserve 
component,  and  are  eventually  honorably  discharged.  Others  may  be  separated 
or  discharged  at  the  convenience  of  Government  or  for  other  reasons  (e.g., 
disability,  retirement,  unsuitability,  misconduct) . Although  there  is  a 
technical  difference  between  the  terms  "separation"  and  "discharge,"  we  will 
generally  use  the  term  discharge  interchangeably  for  ease  of  reading  and  to 
signify  the  assignment  of  an  appropriate  administrative  characterization  of 
service  to  a member's  completed  period  of  military  service.  These  charac- 
terizations of  service  are  as  follows:  honorable  - based  upon  proper  military 
behavior  and  proficient  performance  of  duty;  under  honorable  conditions 
(General  discharge)-  when  the  member's  military  record  is  not  sufficiently 
meritorious  to  warrant  an  honorable  characterization;  or  under  other  than 
honorable  conditions  - when  a member's  conduct  or  performance  has  been 
unsatisfactory.  Although  not  fully  discussed  in  this  report,  the  two 
remaining  characterizations  are  only  given  as  a result  of  trial  by  court- 
martial  and  are  termed  punitive  discharges  (bad  conduct  and  dishonorable) . 

Throughout  the  history  of  the  administrative  discharge  system, 
Congressional  hearings,  studies,  and  bills  have  repeatedly  addressed  the 
alleged  shortcomings  of  the  discharge  system.  The  1962  Senate  hearings  gave 
rise  to  some  of  the  more  significant  changes  in  this  system.  Many  bills  have 
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been  proposed  over  the  years  without  being  passed.  However,  several  of 


the  suggestions  were  adopted  when  the  provisions  were  considered  essential 
to  further  protect  the  servicemember  or  to  improve  the  system. 

Much  of  the  criticism  concerning  the  discharge  system  seems  to 
have  arisen  from  differences  among  the  Services  in  dealing  with  problems. 
Yet  by  law,  the  Secretaries  of  the  Military  Departments  have  been  granted 
broad  authority  to  discharge  members  and  to  administer  their  discharge 
programs  (10  USCA  1169,  3012,  5031,  8012).  In  furtherance  of  the  law,  the 
Department  of  Defense  has  issued  guidelines  in  an  effort  to  eliminate 
inconsistencies  and  to  further  enable  the  Military  Departments  to  exercise 
their  right  and  duty  to  remove  from  military  service  --  with  an  appropriate 
characterization  --  those  members  who  clearly  demonstrate  that  they  are 
unqualified  for  retention. 

Complete  citations  to  references  contained  in  this  Appendix  are 
contained  in  Appendix  F. 

I I . HIGHLIGHTS  IN  THE  DEVELOPMENT  OF  THE  ADMINISTRATIVE  DISCHARGE  SYSTEM 

The  concept  of  honorable  service  has  been  the  primary  underpinning 
of  the  characterization  system  throughout  our  history.  The  practice  of 
characterization  of  discharges  in  the  U.55  Armed  Forces  began  in  the 
Revolutionary  War  and  has  evolved  through  several  stages.  For  example, 
disability  benefits  for  veterans  of  the  War  of  1812  were  contingent  upon  an 
Honorable  Discharge.  By  1841,  discharge  certificates  contained  the  phrase 
"honest  and  faithful"  service.  The  phrase  was  either  left  in  or  lined 
through  as  the  discharging  officer  deemed  appropriate.  In  1893,  Army 
regulations  formally  recognized  the  "Discharge  Without  Honor"  which  had 
been  in  use  since  the  Civil  War. 
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Blue  Discharge 

In  1916,  the  Army  began  to  use  a two-tiered  system  consisting  of  an 
honorable  and  a lesser  discharge.  The  lesser  discharge  certificate  was 
printed  on  blue  paper,  and  became  known  as  the  "Blue  Discharge".  Since  this 
type  of  discharge  failed  to  specify  the  exact  character  of  a member's 
service,  it  became  a topic  of  discussion  before  the  House  of  Representatives, 
Committee  on  Military  Affairs,  79th  Congress  in  1946. 

The  Blue  Discharge  was  associated  with  the  class  of  discharges 
referred  to  as  Section  8 discharges  (terminology  now  obsolete)  which  were 
given  on  the  grounds  of  "undesirable  habits  and  traits  of  character."  The 
effect  upon  the  recipient  of  this  discharge  was  very  serious  and  resembled 
those  effects  similar  to  a member  receiving  a Dishonorable  Discharge.  In 
fact,  members  have  requested  a Dishonorable  Discharge  instead  of  the  Blue 
Discharge  believing  that  it  would  be  easier  to  explain.  By  presenting  a 
Blue  Discharge  to  a prospective  employer,  immediate  suspicion  was  raised 
which  prevented  the  member  from  getting  or  holding  a job.  In  addition  to 
this,  the  member  did  not  get  muster ing-out  pay,  was  barred  from  receiving 
unemployment  compensation,  was  ineligible  for  membership  in  the  American 
Legion  and  certain  other  veterans’  organizations,  and  was  unable  to  get 
acceptance  as  either  a student  or  teacher  at  some  colleges.  However,  the 
Veterans  Administration  did  not  take  the  discharge  at  face  value  but  sought 
to  resolve  the  conditions  under  which  the  member  was  discharged  to  establish 
eligibility  for  benefits. 

The  stigma  associated  with  the  Blue  Discharge  was  enhanced  by  the 
very  nature  of  the  certificate  as  it  very  much  resembled  a Dishonorable 
Discharge  (DD) . A striking  color  (blue)  was  adopted  for  this  certificate 
and  paralleled  the  colored  (yellow)  certificate  of  the  DD,  to  call  attention 
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to  its  extraordinary  nature.  The  type  was  just  as  big  even  though  the 
word  "dishonorable"  did  not  appear. 

Because  of  the  effects  associated  with  the  Blue  Discharge,  the 
process  for  issuing  it  was  also  reviewed.  The  issuance  of  this  discharge 
was  determined  by  a board  of  officers.  While  before  the  board,  the  member 
was  not  entitled  to  have  counsel,  and  was  not  given  a record  of  the 
proceedings.  Although  permitted,  no  rights  existed  which  allowed  the 
member  to  be  present  at  the  hearing  and  to  cross-examine  witnesses 
testifying  against  him/her. 

Considering  the  stigma,  the  close  association  to  the  DD,  and  the 
method  for  issuing  the  discharge,  it  was  believed  that  only  action  resulting 
from  a court-martial  should  be  the  basis  for  issuing  undesirable 
discharges.  Further,  many  of  the  mistakes  and  weaknesses  noted  during 
the  period  of  military  service  may  have  been  correctable  during  future 
uddeavors.  In  view  of  the  nature  of  the  member's  service  during  this  era 
when  the  draft  was  in  force,  the  Services  had  a special  obligation  to  see 
that  unqualified  members  were  dismissed  with  as  little  prejudice  as  possible. 
It  was  believed  that  since  industry  did  not  brand  even  an  unsatisfactory  wage 
earner  from  future  employment  and  the  discharge  from  the  Service  was  an 
administrative  means  used  in  the  interests  of  greater  efficiency,  then  no 
attempt  should  be  made  to  affix  moral  labels  on  an  individual.  Punitive 
labels  should  arise  only  from  judicial  proceedings.  The  hearings  culminated 
with  recommendations  on  the  characterization  of  discharges. 

As  a result  of  these  hearings,  a joint  Army-Navy  Committee  was 
appointed  to  consider  elimination  of  the  Blue  Discharge.  Effective  1 June 
1946,  "General"  and  "Undesirable"  Discharges  were  introduced  into  the 
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discharge  system  on  a test  basis.  On  1 July  1947,  the  system  was  changed 
by  eliminating  the  Blue  Discharge  and  adopting  the  three  types  of 
administrative  discharges  now  in  effect. 

beginnings  of  Current  System  \ 

The  Selected  Service  Act  of  1948  authorized  the  Secretary  of 
Defense  to  establish  standards  and  procedures  governing  the  discharge  of 
military  personnel.  That  resulted  in  the  first  formal  instruction  on 
discharges  applicable  to  all  the  Services.  It  specified  the  reasons  for 
discharge  and  incorporated  the  three  characterizations  of  service  already 
in  use.  However,  guidance  on  processing  was  minimal. 

First  Publication  of  a DoD  Directive 

Since  the  promulgation  of  the  first  document  addressing  adminis- 
trative discharge  procedures,  little  has  changed  in  the  reasons  and  charac- 
terization of  discharges.  Starting  about  1953,  a DoD  Ad  Hoc  Committee  was 
formed  to  evaluate  and  develop  continuity  in  administering  the  discharge 
system.  Also,  with  the  advent  of  the  three-tiered  discharge  system  came 
Congressional  interest  in  the  other  than  honorable  discharge.  Paralleling 
the  interest  of  the  Ad  Hoc  Committee,  House  action  in  the  85th  Congress 
focused  attention  on  the  inconsistencies  and  the  lack,  of  uniformity  among 
the  Services  in  administering  policies  and  procedures  when  issuing 
discharges. 

Hearings  before  the  Special  Subcommittee  on  Military  Discharges 
of  the  Committee  on  Armed  Services  were  primarily  concerned  with  finding  a 
means  of  bridging  the  gap  between  the  discharge  and  exemplary  post-service 
conduct.  Throughout  the  course  of  the  hearings  the  Undesirable  discharge,  as 
well  as  others,  issued  under  less  than  honorable  conditions,  were  discussed. 
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Generating  the  high  interest  was  the  lasting  stigma  associated  with  the 
poor  characterization  of  a member's  service  while  serving  in  the  armed 
forces.  In  conjunction  with  thi:  lasting  stigma,  a member  was  unable  to 
obtain  employment  as  the  word  undesirable  had  a serious  connotation  in 
the  eyes  of  a prospective  employer  or  the  average  man  on  the  street. 
Oftentimes  society  associated  the  characterization  of  service  with  the 
reason  (e.g.,  homosexuality,  personality  disorder)  for  discharge.  To 
many  civilians  there  was  little  or  no  difference  between  the  individual 
who  was  discharged  other  than  honorably  and  the  individual  who  was 
discharged  dishonorably. 

In  further  assessing  the  poor  characterization  of  a discharge, 
was  the  belief  that  many  of  the  recipients  were  unable  to  adjust  simply 
because  of  their  youth  and  inexperience.  Both  the  Dishonorable  and  the 
Bad  Conduct  Discharge  are  awarded  via  the  court-martial  system  which 
provides  protection  for  the  rights  of  the  servicemember . Undesirable 
Discharges,  however,  were  awarded  administratively  and  the  procedures  for 
awarding  such  discharges  varied  considerably  among  the  Services.  Little 
distinction  was  made  to  separate  the  member  who  had  committed  a series  of 
minor  infractions  from  the  member  who  had  been  convicted  of  a felony  or 
from  the  member  who  had  admitted  to  being  a homosexual.  Since  a DoD  Ad 
Hoc  Committee  was  reviewing  discharge  procedures,  the  committee  did  not 
dwell  on  the  issue.  The  committee  recommended  that  the  Services  initiate 
action  to  differentiate  among  the  various  types  of  Undesirable  Discharges 
and  l.o  establish  uniform  procedures  for  the  handling  of  administrative 
discharges  among  the  four  Services.  The  first  DoD  Directive  concerning 
administrative  discharges  in  1959  resulted  from  this  Congressional  concern 
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and  the  efforts  of  the  committee.  Modifications  were  instituted  to 


provide  protection  for  the  rights  of  the  servicemember . The  Directive 
added  to  the  reasons  for  discharge  and  allowed  for  more  favorable  charac- 

i 

terization  in  certain  cases.  Most  significantly,  it  required  that  an 
individual  be  given  the  opportunity  to  present  his  or  her  case  to  a 
board  of  officers  when  the  commander  recommended  that  an  Undesirable 
Discharge  be  issued. 

1962  Senate  Hearings 

The  enactment  of  the  Uniform  Code  of  Military  Justice  (UCMJ)  in 

f 

1950  included  a number  of  safeguards  to  protect  the  constitutional  rights 
of  the  servicemember.  With  its  passage,  attention  was  again  drawn  to  the 
administrative  discharge  process.  In  the  early  1960s,  criticism  of  the 
discharge  system  became  increasingly  prominent  and  appeared  to  snowball 
after  Chief  Judge  of  the  Court  of  Military  Appeals  stated  that  he  was  aware 
of  occasions  in  which  the  administrative  discharge  was  being  used  by  the 
Services  to  circumvent  the  judicial  safeguards  of  the  UCMJ  (United  States 
v Phipps,  12  U.S.C.M.A.  14,  30  C.M.R.  14  (I960)).  The  fallout  ignited 
Congressional  investigations  of  the  administrative  discharge  system  after 
years  of  piecemeal  efforts.  Upon  completion  of  the  initial  research,  it 
was  discovered  that  a number  of  inadequacies  existed.  In  1962,  hearings 

I 

of  the  Senate  Subcommittee  on  Constitutional  Rights , under  the  chairmanship 
. of  Senator  Sam  J.  Ervin,  were  convened  to  address  the  problems. 

The  hearings  primarily  revolved  around  the  Undesirable  Discharge 
, and  the  differences  among  the  Services  for  its  issuance.  The  General 

Discharge  was  briefly  addressed  because  it  also  generated  unfavorable 
connotations,  although  to  a lesser  extent.  One  problem  area  indicated 
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that  few  people  understood  the  difference  between  a Dishonorable  Discharge 
resulting  from  a trial  by  general  court-martial  and  an  administratively 
issued  Undesirable  Discharge. 

When  a member  was  to  be  considered  for  an  administrative  discharge, 
he/she  was  not  always  provided  with  legally  qualified  counsel  before  waiving  any 
rights  that  he/she  might  have  had.  If  an  administrative  discharge  board  was 
elected,  the  criteria  for  providing  counsel  was  based  upon  reasonable 
availability.  Unfortunately,  the  military  counsel  provided  may  not  have 
been  a member  of  the  bar  or  even  possess  much  experience.  No  provisions 
existed  which  enabled  the  respondent  to  confront  an  accuser  or  to  obtain 
assistance  in  producing  witnesses  before  the  board.  This  lack  of  an  oppor- 
tunity to  confront  an  accuser  was  deemed  to  infringe  upon  the  rights  of  the 
servicemember . Without  counsel,  the  member  had  no  one  to  assist  in  contesting 
t life:  discharge.  Also  of  concern  was  the  fact  that  no  requirement  existed  which 
provided  a law  officer,  legal  adviser,  or  board  member  with  legal  experience 
to  advise  the  discharge  boards  on  legal  points  that  may  have  arisen  during 
the  discharge  proceedings.  This  was  a critical  issue  in  view  of  the  conse- 
quences of  an  Undesirable  Discharge. 

To  further  complicate  the  issue,  a member  was  not  provided  with  a 
copy  of  the  proceedings.  He  could  be  discharged  while  an  appeal  was  pending 
on  a civil  conviction  and  no  formal  provisions  were  in  effect  to  suspend  a 
discharge  and  place  the  member  in  a probationary  status.  Criticism  also 
addressed  the  power  the  Services  had  to  discharge  members  because  of 
indebtedness.  Since  criminal  prosecution  was  generally  not  permitted  in  the 
United  States,  it  was  believed  that  this  authority  should  be  used  sparingly. 
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The  final  area  of  concern  about  administrative  discharges  was  that  of 
double  jeopardy.  Within  the  scope  of  these  hearings,  it  was  disclosed 
that  there  was  no  prohibition  against  discharging  a servicemember  as 
unde:; irable  because  of  alleged  acts  for  which  he/she  had  been  tried  by 
court-martial  and  acquitted.  In  addition,  criticism  arose  concerning 
the  procedure  which  authorized  referring  a case  to  a second  board,  if 
the  reviewing  authority  disagreed  with  the  findings  or  recommendations 
of  the  first  board. 

All  areas  under  review  by  the  subcommittee  were  compared  with 
applicable  provisions  of  the  UCMJ.  This  comparison  highlighted  the  need 
to  implement  new  procedures  for  issuing  administrative  discharges. 

The  Secretary  of  Defense,  responding  to  the  action  of  the  committee, 
issued  a new  Directive  in  1965.  Some  new  reasons  for  discharging  were 
added,  but  the  principal  changes  curtailed  commanders'  prerogatives  and 
increased  the  servicemembers ' rights.  Entitlement  to  a board  was  expanded; 
board  composition  was  modified  to  provide  for  representation  by  women  and 
reservists;  a respondent  had  a right  to  a lawyer  at  a board  hearing;  and  a 
commander  could  override  a board's  recommendation  for  retention  only  by 
issuing  an  Honorable  or  General  Discharge.  The  Directive  also  included  a 
requirement  that  a commander  attempt  to  rehabilitate  certain  persons  prior 
to  discharge  processing,  specified  evaluation  measures  to  determine  if 
discharge  were  warranted,  and  required  periodic  explanation  of  the  discharge 
system  and  its  effects  on  all  service  personnel. 

1966  Senate  Hearings 

Subsequent  to  the  promulgation  of  the  1965  directive,  additional 
hearings  were  held  dealing  with  the  rights  of  servicemembers.  In  essence 
these  hearings  were  an  extension  of  the  hearings  held  in  1962.  The  1962 
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endeavor  was  primarily  a fact-finding  session,  while  the  1966  hearings 
were  convened  to  review  proposed  legislation  that  grew  out  of  the  previous 
hearings.  In  evaluating  the  proposed  legislation,  the  same  areas  of 
concern  arose  as  had  been  discussed  during  the  earlier  hearings. 

Although  the  Department  of  Defense  had  recently  issued  a new  directive 
which  included  many  of  the  recommendations  from  the  1962  hearings,  the 
1966  hearings  were  held  to  determine  if  the  proposed  bills  should  be 
enacted  into  law.  The  only  provision  not  yet  incorporated  into  the  new 
directive  concerned  the  issue  of  double  jeopardy. 

However,  DoD  published  a change  to  the  1965  Directive  with  an 
effective  date  of  19  January  1966  — the  second  day  of  the  hearings.  The 
first  change  prohibited  the  convening  of  an  administrative  discharge 
board  after  an  acquittal  or  dismissal  by  a court-martial,  except  when 
such  action  did  not  result  from  litigation  on  the  merits  of  the  case.  The 
ul4»er  change  prohibited  a commander  from  convening  a second  administrative 
board  to  reevaluate  information  which  a previous  board  had  considered. 

For  the  most  part,  all  members  appearing  before  the  Committee 
supported  the  proposed  bills  believing  that  their  enactment  was  essential 
to  insure  better  protection  for  the  constitutional  rights  of  servicemembers . 
Ail  bills  were  read  twice  and  referred  to  the  Committee  on  Armed  Services. 

No  further  action  was  taken. 

1969  Senate  Hearings 

The  next  major  change  was  prompted  by  hearings  in  1969  before  the 
Senate  Armed  Services  Subcommittee  on  Treatment  of  Deserters  from  Military 
Service,  which  addressed  the  widespread  concern  about  the  seriousness  of 
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desertions  from  the  armed  forces.  Interest  in  this  area  was  sharpened  by 
news  reports  of  what  appeared  to  be  surprisingly  light  sentences  prescribed 
for  the  offense  of  unauthorized  absence  from  military  service.  During  the 
hearings,  the  subcommittee  acknowledged  that  desertion  was  indeed  a 
problem  inherent  with  military  service  during  a period  of  hostility.  It 
further  concluded  that  the  problem  occurred  even  in  the  most  tranquil  inter- 
national conditions.  Because  of  the  exceptional  seriousness  of  the  offense 
of  desertion  and  the  need  to  insure  that  justice  was  provided  in  support  of 
those  who  had  served  honorably,  it  was  deemed  essential  that  firm  and  fair 
punishment  be  administered  to  those  who  were  guilty  of  desertion  or 
prolonged  unauthorized  absence. 

During  the  course  of  the  hearings,  the  policy  concerning  "discharge 
in-absentia"  was  discussed.  Here  again,  the  problem  was  that  members  so 
discharged  were  able  to  escape  punishment  under  the  UCMJ.  In  essence  this 
type  of  discharge  (undesirable)  was  considered  to  be  a reward  for  a person 
who  could  stay  in  a deserter  status  long  enough  and  thus  avoid  returning  to 
U.S.  military  jurisdiction.  However,  it  was  disclosed  that  this  procedure 
was  not  used  for  U.S.  citizens.  Regardless  of  the  application  of  this 
procedure,  it  was  not  believed  to  constitute  an  appropriate  punishment  and 
prevented  possible  prosecution  for  other  criminal  offenses  not  discovered 
until  the  deserter  had  returned  to  military  control.  Such  a discharge 
would  subvert  the  military  justice  mechanism  by  permitting  the  offender  to 
avoid  later  trial.  Discharge  in-absentia,  after  the  mere  passage  of  time, 
would  also  result  in  further  inequities  in  punishment.  It  was  recommended, 
therefore,  that  the  provision  in  the  DoD  directive  be  discontinued.  As  a 
result  of  these  hearings,  DoD  suspended  authorization  for  general  use  of 
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the  discharge  in-absentia  provision.  Its  use  was  limited  to  those 
circumstances  where  prosecution  for  unauthorized  absence  was  barred  by 
statute  of  limitations  or  where  the  member  was  an  alien  who  had  gone  to 
a foreign  country  where  the  U.S.  had  no  authority  to  apprehend. 

Drug  Abuse 

The  final  change  to  this  edition  of  the  Directive  dealt  primarily 
with  drugs.  During  1971,  the  concern  over  increased  drug  use  by  military 
members  was  gaining  momentum.  As  a result,  the  President's  drug  abuse 
prevention  program  was  announced  on  17  June  1971  with  the  issuance  of 
Executive  Order  11599.  That  order  established  a Special  Action  Office  for 
Drug  Abuse  Prevention  within  the  Executive  Office  of  the  President  to  mount 
a coordinated  national  effort  to  address  the  drug  problem  which  had  reached 
alarming  proportions.  The  Secretary  of  Defense,  in  a 17  June  1971  communi- 
cation, directed  the  Secretaries  of  the  Military  Departments  to  give  urgent, 
priority  attention  to  developing  plans  designed  to  meet  the  drug  problem  that 
was  increasing  among  the  armed  forces  in  Vietnam. 

On  7 July  1971,  DoD  announced  a program  which  enabled  members  to 
voluntarily  seek  needed  rehabilitation  without  being  subject  to  receiving  an 
Undesirable  Discharge.  Unfortunately,  this  did  not  assist  those  members 
discharged  prior  to  7 July  1971.  Therefore,  on  13  August  1971,  the  Secretary 
of  Defense  announced  that  administrative  discharges  given  on  or  before  7 July 
1971  to  servicemembers  discharged  under  other  than  honorable  conditions,  if 
issued  solely  on  the  basis  of  personal  use  or  possession  of  drugs,  would, 
upon  request,  be  reviewed  for  possible  recharacterization  to  a discharge 
under  honorable  conditions.  This  policy  review  for  recharacterization  of 
discharges  was  expanded  on  28  April  1972  to  include  punitive  discharges 


and  dismissals  resulting  from  approved  sentences  of  court-martial  issued 
solely  for  conviction  of  personal  use  or  possession  of  drugs.  The  review 
of  both  categories  was  applicable  only  to  discharges  executed  on  or  before 
7 July  1971  or  issued  as  a result  of  a case  under  review  on  or  before  7 July 
1971. 

Members  discharged  solely  for  the  use  and  possession  of  drugs  prior 
to  July  1971  were  given  an  Undesirable  Discharge,  thus  practically  eliminating 
their  eligibility  to  receive  VA  benefits,  particularly  treatment  at  a hospital 
for  a drug  problem.  With  implementation  of  the  program  to  recharacterize  the 
discharges,  these  members  were  now  able  to  receive  medical  assistance. 

In  conjunction  with  this,  on  21  November  1972,  Raymond  Bonner,  a 
former  Marine  and  Vietnam  veteran,  filed  a suit  against  the  Secretary  of  Defense 
for  failure  to  properly  notify  former  servicemembers  concerning  the  recharac- 
terization of  their  discharges.  As  a result  of  numerous  meetings  and  written 
communications  between  both  the  plaintiff  and  parties  representing  the 
defendant,  it  was  determined  that  certain  steps  by  the  defendant  could  be 
undertaken  without  undue  stress  or  monetary  constraints.  Therefore,  on 
13  November  1973,  the  United  States  District  Court  ruled  in  favor  of  the 
plaintiff  requiring  the  defendant  to  undertake  a program  to  notify  an  agreed 
upon  number  of  individuals  by  mail,  concerning  their  eligibility  for  rechar- 
acterization of  their  discharges.  The  lack  of  sufficient  notification  of 
members  eligible  for  recharacterization  of  their  discharges  was  also  addressed 
in  a GAO  report  dated  30  November  1973.  This  report  only  supported  the  ruling 
of  the  court. 

The  changed  attitude  toward  drugs,  as  documented  by  the  1971  initia- 
tives, was  only  one  factor  influencing  the  1973  change  to  the  DoD  directive. 

Also  related  to  this  issue  was  an  inquiry  from  the  Assistant  Secretary  of 
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Defense  (M&RA)  on  1 August  1972.  This  memorandum  posed  two  questions  to 
all  Military  Departments: 

(1)  Are  the  present  reasons  for  discharge  too  restrictive?  Should 
there  be  additional  reasons  for  discharge? 

(2)  Are  the  present  separation  program  numbers  sufficient  for  our 
needs,  particularly  in  the  areas  of  drug  abuse  and  alcoholism?  Should 
there  be  different  separation  programs  for  different  categories  of  drug 
abusers  or  alcoholism? 

Based  upon  the  inputs  received,  changes  were  made  in  the  directive. 
These  changes  clarified  the  reasons  for  administrative  discharges  relating  to 
drug  and  alcohol  abuse  and  clearly  differentiated  between  those  individuals 
who  wanted  to  help  themselves  and  those  who  did  not.  Similarly,  provisions 
were  made  for  discharge  of  individuals  who  failed  to  cooperate  or  refused  to 
participate  in  an  alcohol  rehabilitation  program. 

1971  House  Hearings 

The  drug  issue  in  1971  was  not  the  only  issue  under  discussion. 

Also  this  same  year,  hearings  before  Subcommittee  No.  3 of  the  Committee  on 
Armed  Forces,  House  of  Representatives,  92nd  Congress,  were  held  to  deter- 
mine if  a need  existed  for  enacting  into  law  provisions  governing  the 
issuance  of  a discharge  under  other  than  honorable  conditions  (Undesirable) . 
Because  of  the  known  stigma  associated  with  the  Undesirable  Discharge,  as 
well  as  the  knowledge  that  eligibility  for  veterans'  benefits  and  the  ability 
to  obtain  employment  were  affected,  the  proposed  legislation  was,  for  the 
most  part,  supported  by  those  who  testified  before  the  committee.  By 
enacting  the  bill  into  law,  it  would  eliminate  the  possibility  of  using 
administrative  separations  as  a substitute  for  punitive  action.  This  use  of 
administrative  separations  was  the  subject  of  repeated  complaints  particularly 


because  of  the  greater  extent  to  which  it  was  being  used  since  the  advent 
of  tightened  procedures  under  the  UCMJ.  Also,  a Federal  statute  would 
prevent  the  alteration  or  modification  of  current  regulations  which  could 
be  changed  at  any  time.  One  of  the  criticisms  under  discussion  was  the 
right  of  confrontation.  The  absence  of  statutory  authority  precluded  the 
extension  of  certain  rights,  such  as  the  right  to  confront  a witness. 

Within  the  proposed  statute  was  a provision  authorizing  subpoena  power. 

At  the  conclusion  of  the  hearings,  a modified  version  of  the  bill 
which  included  recommendations  made  during  the  hearings  was  proposed.  Upon 
presentation  before  the  Committee  it  was  passed;  however,  the  bill  died  in 
the  Senate.  This  bill  was  reintroduced  as  H.R.  86  before  the  93rd  Congress 
with  no  action  ever  being  taken.  The  modified  bill  was  supported  by  the 
Department  of  Defense  because  it  would  preserve  and  tend  to  complement  the 
current  administrative  separation  system. 

1974  Interservice  Working  Group 

In  1974,  the  Interservice  Working  Group  was  formed  to  review  the 
discharge  system.  The  recommendations  from  the  1971  hearings,  coupled 
with  recommendations  from  the  1972  DoD  Task  Force  on  Military  Justice,  were 
taken  into  consideration  when  shaping  the  proposed  changes  to  the  DoD 
Directive.  The  Working  Group  produced  a new  directive  that  was  published 
in  1975  and  became  effective  in  April  1976.  These  changes  were  many  and 
varied.  The  most  significant  was  the  elimination  of  the  "unfitness" 
category  of  reasons  for  separation.  Another  change  required  that  a member 
recommended  for  a General  Discharge  was  entitled  to  consult  with  legal 
counsel  even  though  no  board  was  involved.  Also,  minority  members  could 
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request  minority  representation  on  the  board.  It  also  incorporated  the 
policy  removing  pregnancy  as  a basis  for  involuntary  discharge,  and 
formalized  the  drug  abuse  programs  outlined  previously. 

Marginal  Performers 

One  of  the  most  significant  additions  to  the  administrative 
discharge  system  was  made  shortly  after  the  issuance  of  the  1975  Directive. 
This  addition  identified  a new  reason  for  separation  — marginal  performers. 
The  House  Appropriations  Committee  report  93-622  of  26  November  1973  first 
raised  the  need  for  implementation  of  this  concept  DoD-wide.  In  April  1975, 
the  GAO  submitted  a report  entitled,  "Urgent  Need  for  a DoD  Marginal 
Performer  Discharge  Program,"  which  further  supported  the  idea.  This  report 
disclosed  that  all  Services,  except  the  Marine  Corps,  had  some  version  of  a 
program  under  different  labels  for  expeditiously  removing  marginal  performers. 
Unfortunately,  as  pointed  out  in  this  study,  various  inconsistencies  existed 
among  the  Services'  implementation  of  this  program.  As  a result,  DoD  promul- 
gated guidelines  to  be  used  when  considering  a servicemember  for  discharge  as 
a marginal  performer  with  a view  toward  expeditiously  eliminating  non-contri- 
buting members  at  low  cost,  prior  to  the  member  qualifying  for  separation  for 
some  adverse  reason  with  less  than  an  honorable  discharge. 

1975  House  Hearings 

Primarily  because  of  continuing  Congressional  concern  over  its  due 
process  aspects,  the  administrative  discharge  system  became  the  subject  of 
extensive  hearings  before  the  House  Armed  Services  Committee,  Subcommittee 
on  Military  Personnel,  during  November  1975.  Use  of  the  term,  "Undesirable 
Discharge,"  was  criticized  as  being  unfair  to  the  member  in  certain  cases 
and  its  lack  of  uniform  application  among  the  Services  was  another  issue  of 


concern.  During  the  hearings,  DoD  was  concerned  that  the  term  currently 
had  a harsher  effect  than  had  been  originally  intended.  Because  of  this 
modern  language  connotation,  it  appeared  that  a member  receiving  a Bad 
Conduct  Discharge  would  probably  fair  better  than  an  individual  receiving 
an  Undesirable  Discharge.  People  were  inclined  to  overlook  one  act  of  bad 
conduct,  yet  were  not  inclined  to  overlook  undesirability.  Based  on 
comments  similar  to  the  above,  it  was  agreed  that  the  term  should  be 
eliminated  and  a "Discharge  Under  Other  Than  Honorable  Conditions,"  was 
substituted.  The  new  terminology  became  effective  on  1 January  1977  (see 
Appendix  6) . 

Two  other  additions  were  made  to  this  directive.  The  first  addi- 
tion was  the  conditional  waiver  procedure  with  its  use  optional  as 
authorized  at  the  discretion  of  the  Military  Departments.  This  procedure 
must  be  initiated  by  the  member  and  involves  an  election  to  waive  his/her 
right  to  an  administrative  discharge  board,  contingent  upon  receiving  a 
better  characterization  of  service.  Although  the  new  DoD  Directive  provided 
DoD-wide  sanction  for  the  use  of  this  tool,  it  had  already  been  used  in  the 
Services  in  various  forms  as  documented  by  a GAO  report  on  military  justice 
of  1 April  1976.  This  provision  was  intended  to  bring  about  a greater 
uniformity  among  the  Services  in  assessment  of  characterizations  of  service 
for  the  same  or  similar  offenses.  The  last  modification  clarified  the  intent 
that  both  active  and  inactive  service  would  be  computed  in  determining 
eligibility  for  an  administrative  discharge  board  when  a member  was  being 
processed  for  certain  adverse  reasons. 

1977-78  Administrative  Discharge  Study  Group 

In  September  1977,  a joint-Service  administrative  discharge  study 
group  was  appointed  to  take  a fresh  look  at  the  entire  administrative 
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characterization  system.  This  action  followed  a number  of  legislative 
proposals,  GAO  reports,  recent  court  actions,  the  Ford  Clemency  Program 
and  the  Special  Discharge  Review  Program.  Part  of  its  charter  required 
the  preparation  of  a report  to  the  Appropriations  Committees  on  the 
improvements  needed  in  the  apprehension  of  deserters  and  the  expanded  use 
of  the  discharge  in-absentia  provision  recommended  by  the  GAO.  A report 
was  sent  to  the  Appropriations  Committees  in  May  1978  which  limited  the 
use  of  this  provision  to  those  individuals  who  had  been  in  a prolonged 
unauthorized  absence  status  for  18  months  or  more,  to  those  circumstances 
where  prosecution  for  unauthorized  absence  was  barred  by  statute  of 
limitations  or  where  the  member  was  an  alien  who  had  gone  to  a foreign 
country  where  the  U.S.  had  no  authority  to  apprehend.  The  study  group  has 
also  proposed  a further  major  revision  of  the  DoD  Directive  discussed 
elsewhere  in  this  study. 
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Ill  Chronological  Summary  of  the  Significant  Events  in 
the  Development  of  the  Administrative  Discharge  System 


Revolutionary  War  - Discharges  characterized 
to  1841 


1841  - 

1893  - 
1916  - 


Provided  for  less  than  honorable  and  faithful 
service  characterization  by  omission 

Formalized  the  "Discharge  Without  Honor" 

Introduced  "Blue  Discharge"  by  the  Army 


1926  - 


The  Navy  three  tiered  discharge  system  - 
honorable,  general,  undesirable 


1947  - 


Adopted  three  tiered  system  servicewide 


August  1948  - 


January  1959  - 


December  1965  - 


January  1966  - 


August  1969  - 


July  1971  - 


Initial  effort  at  uniformity  in  the  system  by 
the  Department  of  Defense 

Issued  first  Department  of  Defense  Directive 
which  implemented  provisions  for  convening  an 
administrative  discharge  board 

Instituted  major  expansion  in  procedural  guide- 
lines and  incorporated  numerous  protections 
for  the  rights  of  servicemembers 

Permitted  convening  an  administrative  discharge 
board  when  a case  was  dismissed  by  a court- 
martial  only  if  dismissal  was  for  a reason 
other  than  the  merits  of  the  case 

Prohibited  convening  an  administrative  discharge 
board  to  evaluate  information  previously  heard 
by  another  board 

Discharge  in-absentia  only  if  no  interference 

with  the  military  justice  system 

% 

Directed  that  only  honorable  or  general 
discharges  would  be  given  for  personal  abuse 
of  drugs 
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August  1971  and 

April  1972  - 


January  1973  - 


October  1973  - 


Hay  1974  - 


April  1976  - 


December  1976  - 


Provided  retroactive  recharacterization  of 
undesirable  discharges  issued  for  personal 
abuse  of  drugs  both  in  administrat ive  discharge 

and  court-martial  cases 

Provided  for  consultation  with  military  judge 
advocate  by  members  being  discharged  with  a 
general  discharge 

Specified  circumstances  for  discharge  by  reason 
of  alcohol  abuse  and  drug  abuse 

Deleted  involuntary  separation  for  pregnancy 

Eliminated  use  of  separation  program  number 
or  separation  program  designator  on  discharge 
certificate  provided  to  member  so  that  those 
reviewing  it  could  not  discover  the  reason  for 
discharge 

Deleted  term  "unfitness" 

Established  specific  category  for  discharge  of 
personal  abusers  of  drugs 

Precluded  adding  together  misdemeanor  offenses 
to  authorize  approval  of  request  for  discharge  in 
lieu  of  court-martial 

Directed  that  discharge  authority  cannot  discharge 
if  administrative  board  recommends  retention 

Provided  for  minority  membership  on  administrative 
discharge  board  if  member  is  of  a minority  group 

Authorized  invitational  travel  orders  for  important 
civilian  witnesses  for  administrative  boards 

Added  emphasis  and  provisions  for  discharge  of 
marginal  performers  , 

Discontinuted  the  term  "Undesirable  Discharge" 
in  favor  of  the  term  "Discharged  Under  Other  Than 
Honorable  Conditions" 

Included  inactive  service  with  active  service  in 
determining  eligibility  of  member  for  administrative 
board  proceedings  involving  unsuitability 

Authorized  use  of  conditional  waiver  of  adminis- 
trative board  proceedings  by  the  member 
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Appendix  B 


December  29,  1976 
NUMBER  1332.  14 


ASD(MkRA) 

Department  of  Defense  Directive 


SUBJECT 


Enlisted  Administrative  Separations 


Refs,  s 


(a)  DoD  Directive  1332.  14,  subject  as  above, 

September  30,  1975  (hereby  cancelled) 

(b)  through  (h)  (see  enclosure  8) 


I.  REISSUANCE  AND  PURPOSE 

This  Directive  reissues  reference  (a)  to  update  the 
policies,  standards  and  procedures  which  govern  the 
administrative  separation  of  enlisted  persons  from  the 
Armed  Forces.  Reference  (a)  is  hereby  superseded 
and  cancelled. 

H.  APPLICABILITY  AND  SCOPE 

The  provisions  of  this  Directive  apply  to  the  Regular 
and  Reserve  components  of  the  Army,  Navy,  Air  Force, 
Marine  Corps  and,  by  agreement  with  the  Secretary  of 
Transportation,  to  the  Coast  Guard.  When  the  term 
"Military  Departments"  is  used,  it  also  includes  the 
U.S.  Coast  Guard  for  the  purposes  of  this  Directive. 

HI.  DEFINITIONS 

Terms  used  in  this  Directive  are  listed  in  enclosure  1. 
IV.  POLICY 

A.  The  Armed  Forces  have  the  right  and  the  duty  to 
separate  from  the  Service,  with  an  appropriate 
characterization  of  service,  those  members  who 
clearly  demonstrate  they  are  unqualified  for 


i 
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retention.  At  the  same  time,  such  members  have  rights 
which  shall  be  protected. 

B.  This  Directive  further  provides  for  separation  under  certain 
circumstances  or  conditions  to  meet  the  needs  of  the  Services 
and  members. 

C.  Standards  and  procedures  for  these  policies  arc  prescribed  in 
enclosures  2 through  7. 

V.  ADMINISTRATIVE  DISCHARGE  BOARD 

A.  Composition.  An  administrative  discharge  board  shall  be  com- 
prised of  at  least  three  experienced  commissioned  officers  at 
least  one  of  whom  shall  be  serving  in  the  grade  of  major/ 
lieutenant  commander  or  higher,  and  may  include  a nonvoting 
recorder.  The  following  additional  requirements  apply: 

1.  If  the  respondent  is  an  enlisted  member  of  a Reserve 
component  or  holds  an  appointment  as  a Reserve  com- 
niissioned  or  warrant  officer,  the  membership  shall 
include  a majority  of  Reserve  officers,  if  reasonably 
available.  Where  a Reserve  majority  is  not  available, 
the  board  shall  include  at  least  one  Reserve  component 
officer.  Voting  members  shall  be  senior  to  the 
respondent's  Reserve  grade. 

2.  If  the  respondent  is  an  enlisted  woman,  the  board  shall, 
upon  the  written  request  of  the  respondent,  include  a 
female  officer  as  a voting  member,  if  such  officer  is 
reasonably  available.  In  the  event  of  nonavailability, 
the  reason  shall  be  stated  in  the  record  of  proceedings. 

3.  If  the  respondent  is  a member  of  a minority  group,  the 
board  shall,  upon  the  written  request  of  the  respondent, 
include  as  a voting  member  an  officer  who  is  also  a 
minority  group  member,  if  such  officer  is  reasonably 
available.  When  requested,  the  appointed  board  member 
should  normally  be  of  the  same  minority  group  as  the 
respondent;  however,  nonavailability  of  an  officer  of  the 
same  minority  group  shall  not  preclude  convening  the 
board.  In  the  event  of  nonavailability,  the  reason  shall 
be  stated  in  the  record  of  proceedings. 
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11.  l'rocedu  res.  The  board  functions  as  an  administrative  rather  than 
a judicial  body.  Strict  rules  of  evidence  need  not  be  observed. 
However,  the  president  may  impose  reasonable  restrictions  as  to 
relevancy,  competency  and  materiality  of  matters  considered. 

When  the  board  meets  in  closed  sessions,  only  voting  members 
shall  be  present.  The  proceedings  of  the  board  shall  be  maintained 
as  prescribed  by  the  Secretary  of  the  Military  Department  con- 
cerned but,  as  a minimum,  shall  contain  a verbatim  record  of  the 
findings  and  recommendations.  The  board  shall  recommend  one 
of  the  following: 

1.  Retention. 

2.  Discharge  fo  r a specified  reason  and  the  appropriate  discharge 
certificate,  according  to  the  provisions  of  this  Directive  and 
the  applicable  Service  regulations. 

C.  Rights  of  the  Respondent.  Subject  to  the  requirements  prescribed 
herein,  a respondent  who  has  not  waived  a hearing  before  an 
administrative  discharge  board  and  whose  case  is  presented  to 
such  a board  has  the  following  rights: 

The  respondent  may  appear  in  person,  with  or  without  counsel, 
or  if  absent,  be  represented  by  counsel  at  all  open  proceedings 
of  an  administrative  discharge  board.  The  respondent  may  be 
represented  by  either  military  counsel  appointed  by  the 
convening  authority,  or  by  military  counsel  of  his/her  own 
choice,  provided  the  counsel  requested  is  reasonably 
available,  as  determined  under  regulations  of  the  Secretary 
concerned  but  not  by  both.  In  either  case,  the  respondent 
may  employ  civilian  counsel  at  his/her  own  expense. 

The  respondent  may  challenge  any  voting  member  of  the  board 
for  cause  only. 

The  respondent  may  request  the  appearance  before  the  board 
of  any  witness  whose  testimony  he/she  believes  to  be  pertinent 
to  his/her  case.  The  respondent  will  specify  in  his/her  re- 
quest the  type  of  information  the  witness  can  provide.  The 
board  will  invite  the  witness  to  attend  if  it  considers  that  the 
witness  is  reasonably  available  and  that  his/her  testimony 
can  add  materially  to  the  case.  If  a witness  on  active  duty  de- 
clines the  invitation,  the  board  may  refer  the  matter  to  the 
convening  authority  for  a decision  or  orders.  Witnesses  not 
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on  active  duty  must  appear  voluntarily  and  at  no  expense  to 
the  Government,  except  as  authorized  in  implementing 
regulations  of  the  Military  Department  concerned. 

4.  The  respondent  may,  at  any  time  before  the  board  convenes 
or  during  the  proceedings,  submit  any  answer,  deposition, 
sworn  or  unsworn  statement,  affidavit,  certificate  or  stipula- 
tion. This  includes,  but  is  not  limited  to,  depositions  of 
witnesses  not  deemed  to  be  reasonably  available  or  witnesses 
unwilling  to  appear  voluntarily. 

5.  The  respondent  may  or  may  not  submit  to  examination  by  the 
hoard.  The  provisions  of  Article  31,  10  USC  831  (reference 
(e) ) , apply. 

6.  The  respondent  and  his/her  counsel  may  question  any  witness 
who  appears  before  the  board. 

7.  Failure  of  the  respondent  to  invoke  any  of  these  rights,  after 
he/she  has  been  apprised  of  same,  cannot  be  considered  as 

a bar  to  the  board  proceedings,  findings  and  recommendations. 

p.  Actions  by  Discharge  Authority.  Upon  receipt  of  the  record  of 

board  proceedings,  the  discharge  authority  may  take  one  of  the 

following  actions: 

1.  Approve  the  board's  recommendations  and  direct  their 
execution. 

Z.  Approve  the  board's  recommendations  for  discharge  but 

change  the  characterization  of  service  to  a more  favorable 
one.  The  discharge  authority  shall  not  downgrade  the 
characterization  of  service. 

3.  Approve  the  board's  recommendation  for  discharge  but 
change  its  basis  when  the  record  indicates  such  action  would 
be  appropriate,  except  that  he/she  shall  not  designate  mis- 
conduct as  the  basis  when  the  board  has  recommended  dis- 
charge for  unsuitability. 

4.  Approve  the  discharge  but  suspend  its  execution  for  a 
specified  period  of  probation. 
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5.  Disapprove  the  recommendation  for  discharge  and 
retain  the  member  in  the  Service. 

6.  May  recommend  separation  to  the  Secretary  concerned, 
pursuant  to  paragraph  B.  14.  (enclosure  2),  in  the  event 
of  a board  recommendation  for  retention,  if  he /she 
believes  that  separation  is  warranted  by  the  circum- 
stances of  the  particular  case. 

7.  Set  aside  the  findings  and  recommendations  and  refer 
the  case  to  a new  board  if  he/she  finds  legal  prejudice 
to  the  substantial  rights  of  the  respondent.  No  mem- 
ber of  the  new  board  shall  have  served  on  a prior 
board  which  considered  the  same  matter.  The  record 
of  the  proceedings  of  the  earlier  board,  minus  the 
findings,  recommendations  and  prejudicial  matter, 
may  be  furnished  the  successor  board.  The  discharge 
authority  shall  not  approve  findings  or  recommendations 
less  favorable  to  the  respondent  than  those  rendered  by 
the  previous  board. 


VI.  RESPONSIBILITIES 


Each  of  the  Armed  Forces  shall: 


A.  Prescribe  appropriate  interna)  procedures  for  periodic  ex- 
planation to  members  of  the  types  of  discharge  certificates, 
the  basis  for  their  issuance  and  the  possible  effects  of 
various  certificates  upon  reenlistment,  civilian  employment, 
veterans'  benefits  and  related  matters.  As  a minimum,  such 
explanation  shall  take  place  each  time  the  Articles  of  the 
Uniform  Code  of  Military  Justice  are  explained,  pursuant  to 
10  USC  937  (reference  (e) ).  (Failure  on  the  part  of  the 
member  to  receive  or  to  understand  such  explanation, 
however,  shall  in  no  event  be  considered  a defense  in  an 
administrative  discharge  proceeding,  or  a bar  thereto.) 

B.  Assure  that  the  purpose  and  scope  of  the  Discharge  Review 
Board  and  the  Board  for  Correction  of  Military /Naval 

. Records,  established  pursuant  to  10  USC  1552  and  1553 

(reference  (g)),  is  explained  during  the  separation  process- 
ing of  any  member  discharged  under  other  than  honorable 
conditions. 


#First  amendment  (Ch  1,  1/31/77) 
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VII.  EFFECTIVE  DATE  AND  IMPLEMENTATION 


Dec  29,  76 
1332. 14 


A.  This  Directive  is  effective  on  January  1,  1977.  Nothing  in 
this  Directive  shall  establish  grounds  for  recharacterization 
of  discharges  issued  prior  to  this  effective  date. 

B.  Two  copies  of  implementing  documents  shall  be  forwarded 
to  the  Assistant  Secretary  of  Defense  (Manpower  and 
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DEFINITIONS 


A.  Member.  An  enlisted  man  or  woman  of  the  Armed  Forces. 

B.  Discharge.  Complete  severance  from  all  military  status. 

C.  Release  from  Active  Duty.  Termination  of  active  duty  status  and 
transfer  or  reversion  to  a Reserve  component  not  on  active  duty. 

D.  Separation.  A general  term  which  includes  discharge  and  release 
from  active  duty. 

E.  Administrative  Separation.  Discharge  or  release  from  active  duty 
upon  expiration  of  enlistment  or  required  period  of  service',  or 
before,  in  the  manner  prescribed  herein  or  by  law,  but  specifically 
excluding  separation  by  sentence  of  general  or  special  court- 
martial. 

F.  Military  Record.  Comprises  a member's  behavior  while  in  mili- 
tary service,  including  general  comportment  and  performance  of 
duty. 

G.  Prior  Enlistment  or  Period  of  Service.  Service  in  any  component 
of  the  Armed  Forces  which  culminated  in  the  issuance  of  a dis- 
charge certificate  or  certificate  of  service. 

H.  Administrative  Discharge  Board.  Appointed  to  render  findings 
based  on  facts  pertaining,  or  believed  to  pertain,  to  a case  and  to 
recommend  retention  in  the  Service,  or  discharge  with  reason  for 
discharge  and  type  of  separation  or  discharge  certificate  to  be 
furnished. 

L Discharge  Authority.  As  established  herein  and  implemented  by 
regulations  issued  by  an  Armed  Force,  an  official  authorized  to 
take  final  action  with  respect  to  specified  types  of  separation. 

J.  Respondent.  A member  of  the  Armed  Forces  who  has  been  noti- 
fied that  action  has  been  initiated  to  discharge  him/her  under  a 
specified  Service  regulation. 

K.  Counsel.  A lawyer,  within  the  meaning  of  Article  27(b)(1)  of 
the  Uniform  Code  of  Military  Justice  (reference  (e)),  unless 
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appropriate  authority  certifiqp  in  the  permanent  record  the  non- 
availability of  a lawyer  eo  qualified  and  aets  forth  the  qualifications 
of  the  substituted  nonlawyer  counsel. 

Characterization  of  Service  for  Administrative  Separations.  A 
determination  reflecting  a member's  military  behavior  and  per- 
formance of  duty  during  a specific  period  of  service.  The  three 
characterizations  are:  (1)  honorable,  (2)  under  honorable  condi- 
tions, and  (3)  under  other  than  honorable  conditions. 

Minority  Group.  A segment  of  the  population  that  possesses  com- 
mon traits  that  are  transmissable  by  descent  or  common  charac- 
teristics and  a cultural  heritage  significantly  different  from  that  of 
the  general  population.  Such  groups  include,  but  are  not  limited 
to  Negroes,  American  Indians,  Mexican  Americans,  Puerto 
Ricans,  Eskimos,  Aleuts,  Asian  Americans  and  Spanish-Surnamed 
Americans, 
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REASONS  FOR  •SEPARATION 


Expiration  of  Enlistment  or  Fulfillment  of  Service  Obligation.  An 
honorable  separation  (honorable  discharge)  or  separation  under 
honorable  conditions  (general  discharge)  as  warranted  by  the 
member's  military  record. 

Convenience  of  the  Government.  An  honorable  separation 
(honorable  discharge)  or  separation  under  honorable  conditions 
(general  discharge)  as  warranted  by  the  member's  military  record, 
for  the  following  reasons: 

1.  General  demobilization,  reduction  in  authorized  strength  or  an 
order  applicable  to  all  members  of  a class  of  personnel  speci- 
fied in  the  order. 

2.  Acceptance  of  a commission  or  appointment  or  acceptance 
into  a program  leading  to  a commission  or  appointment  in  any 
branch  of  the  Armed  Forces,  for  active  duty  only. 

3.  Immediate  enlistment  or  ^reenlistment. 

4.  Erroneous  induction  or  enlistment. 

5.  Separation  of  members  serving  in  unspecified  enlistments. 

6.  Early  separation  of  personnel  under  various  authorized 
programs  and  circumstances. 

7.  Voluntary  separation  of  women  for  pregnancy  or  childbirth. 

8.  Inability  to  perform  prescribed  duties,  repetitive  absenteeism 
or  nonavailability  for  worldwide  assignment  as  a result  of 
parenthood. 

9.  Conscientious  objection. 

10.  Sole  surviving  son/daughter  and  certain  family  members. 

11.  Condition,  not  a physical  disability,  which  interferes  with 
performance  of  duty. 
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12.  Elimination  of  marginal  performers: 

a.  Elimination  of  marginal  or  nonproductive  performers  by 

reason  of  the  member's: 

(1)  Failure  to  attain  or  maintain  required  job  skill  profi- 
ciency, either  by  associated  inaptitude  or  nonapplication. 

(2)  Presence  creating  an  administrative  burden  to  the  com- 
mand due  to  minor  military  or  disciplinary  infractions. 

(3)  Performance  has  been  noncontributory  to  unit  readiness 
and  mission  accomplishment  as  specifically  eyidenced  by 
below  average  efficiency  ratings  or  specific  demonstrated 
incapacity  to  meet  effectiveness  standards. 

b.  Application  of  this  provision  is  limited  to  members  meeting 

the  following  criteria: 

(1)  The  members  considered  must  be  in  their  first  enlist- 
ment, and  are  otherwise  eligible  until  completion  of  36 
months  of  active  service,  whichever  is  greater. 

(2)  The  member  must  be  medically  qualified  for  separation. 

(3)  The  member  must  have  completed  any  disciplinary 
punishment. 

(4)  The  member  must  not  be  about  to  stand  trial  for  violation 
of  the  Uniform  Code  of  Military  Justice.  Any  such  charges 
must  have  been  dismissed,  the  individual  acquitted,  or 
after  conviction,  appellate  review  of  the  case  completed 
prior  to  separation. 

(5)  The  member  separated  under  these  provisions  must  be 
assigned  to:  (a)  recruit  training;  (b)  initial  skill  training 
immediately  following  recruit  training;  or  (c)  an  organi- 
zational unit  for  an  appropriate  period  of  evaluation,  as 
determined  by  the  Secretary  of  the  Military  Department 
concerned,  but  not  less  than  60  days. 

c.  These  discharges  must  be  approved  by  specified  discharge 

authority. 
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d.  As  a minimum,  the  Military  Services  should  establish 
procedures  whereirt  rebuttal  by  an  individual  being  dis- 
charged will  be  considered  by  the  discharge  authority. 

e.  Members  in  recruit  training  or  initial  skill  training 
immediately  following  recruit  training,  who  are 
separated  for  this  reason,  will  be  separated  with  an 
honorable  separation  (honorable  discharge). 

13.  For  such  other  reasons  as  may  be  prescribed  by  the  Secretary 
of  the  Military  Department  concerned. 

14.  Notwithstanding  the  specific  provisions  of  this  or  any  other 
Directive,  or  any  proceedings,  decisions  or  action  in  accord 
with  this  or  any  other  Directive,  the  Secretary  concerned 
may  direct  the  separation  of  any  member,  prior  to  the  ex- 
piration of  term  of  service,  after  determining  it  to  be  in  the 
best  interest  of  that  Department. 

C.  Dependency  or  Hardship.  An  honorable  separation  (honorable  dis- 
charge) or  separation  under  honorable  conditions  (general  discharge 
as  warranted  by  the  member's  military  record. 

1.  Separation  may  be  directed  when  genuine  dependency  or  undue 
hardship  exists,  and 

a.  The  hardship  or  dependency  is  not  of  a temporary  nature; 

b.  Conditions  have  arisen  or  have  been  aggravated  to  an 
excessive  degree  since  entry  into  the  Service  and  the 
member  has  made  every  reasonable  effort  to  remedy 
situation; 

c.  The  separation  will  eliminate  or  materially  alleviate  the 
condition;  and 

d.  There  are  no  means  of  alleviation  readily  available  other 
than  the  separation. 

2.  Undue  hardship  does  not  necessarily  exist  solely  because  of 
altered  present  or  expected  income  or  because  the  individual 
is  separated  from  his  family  or  must  suffer  the  inconvenience 
normally  incident  to  military  service. 
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D.  Minority.  Release  by  voidance  of  contract  or  separation  with  an 
honorable  or  a general  discharge,  as  warranted  by  the  member's 
military  record. 

1.  Release  or  separation  may  be  directed  after  determination 
that: 

a.  There  is  evidence  satisfactory  to  the  discharge  authority 
that  the  member  is  under  18  years  of  age;  and 

b.  The  member  enlisted  without  the  written  consent  of  his/ 
her  parent  or  guardian,  if  he/she  has  a parent  or 
guardian  entitled  to  his/her  custody  and  control. 

2.  Upon  application  by  the  parents  or  guardian  of  a regular 
enlisted  member  of  an  Armed  Force  to  the  discharge 
authority  within  90  days  after  the  member's  enlistment,  the 
member  shall  be  discharged  for  his/her  own  convenience, 
with  the  pay  and  form  of  discharge  certificate  for  which  his/ 
her  service  entitles  him/her,  if  l.a.  and  b.  , above,  are 
satisfied. 

E.  Disability.  An  honorable  discharge  or  a general  discharge,  as 
warranted  by  the  member's  military  record,  when  the  member  has 
been  determined  to  be  physically  unfit  to  perform  the  duties  of  his/ 
her  office,  rank,  grade  or  rating,  and  is  not  entitled  to  retirement 
under  the  provisions  of  10  USC,  Chapter  61  (reference  (b)). 

F.  Personal  Abuse  of  Drugs  Other  Than  Alcoholic  Beverages.  Dis- 
charge with  an  honorable  discharge,  when  based  on  evidence 
developed  as  a direct  or  indirect  result  of  a urinalysis  test 
administered  for  identification  of  drug  abusers,  or  by  a member's 
volunteering  for  treatment  for  a drug  prdblem  under  the  Drug 
Identification  and  Treatment  Program  administered  by  his/her 
particular  Armed  Force,  and: 

1.  • Member's  record  indicates  lack  of  potential  for  continued 

military  service;  or 

2.  Long-term  rehabilitation  is  determined  necessary  and  mem- 
ber is  transferred  to  a Veterans'  Administration  or  civilian 
medical  facility  for  rehabilitation;  or 
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3.  Member  has  failed,  through  inability  or  refusal,  to  par- 
ticipate in,  cooperate  in,  pr  complete  a drug  abuse  treatment 
and  rehabilitation  program. 

Note:  It  is  essential  to  assure  compliance  with  both  the  letter  and 
spirit  of  the  rule  of  law  announced  in  United  States  v.  Ruiz 
(23  USCMA  181,  48  CMR  797  (1974)).  Extreme  care  should  be 
exercised  to  assure  that  a member  identified  for  separation 
under  this  provision  is  not  separated  with  less  than  an 
honorable  discharge,  based  on  some  separate  and  distinct 
reason  for  discharge,  unless  it  can  be  clearly  demonstrated 
that  evidence  of  drug  use  obtained  through  the  identification 
process  described  herein  was  not  directly  or  indirectly  utilized 
in  establishing  such  separate  and  distinct  reason.  It  may  be 
desirable  for  Field  Commanders  to  consult  with  legal  personnel 
concerning  implementation  of  this  note. 

G.  Unsuitability.  Separation  with  an  honorable  or  a general  discharge, 
as  warranted  by  the  member's  military  record,  when  it  has  been 
determined  that  an  individual  is  unsuitable  for  further  military 
service  because  of: 

1.  Personality  Disorder:  As  determined  by  medical  authority 
and  described  in  the  Diagnostic  and  Statistical  Manual 
(DSM-11)  of  Mental  Disorders , ^American  Psychiatric 
Association  (reference  (h) ) ; which,  interferes  with  member's 
ability  to  adequately  perform  duties.  Exception:  Combat 
exhaustion  and  other  acute  situational  maladjustments. 

2.  Alcohol  Abuse.  Failure,  through  inability  or  refusal  to 
participate  in,  cooperate  in,  or  complete  an  alcohol  abuse 
treatment  and  rehabilitation  program. 

3.  Homosexual  or  other  aberrant  sexual  tendencies. 

4.  Unsanitary  habits. 

5.  Financial  irresponsibility. 


i&ection  on  mental  disorders,  International  Classification  of  Diseases 
and  Injuries  - 8,  Diagnostic  and  Statistical  Manual  (DSM-11)  of  Mental 
Disorders,  2nd  Edition,  Committee  on  Nomenclature  8c  Statistics, 
American  Psychiatric  Association,  Washington,  D.C.,  1968. 
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6.  Apathy,  defective  attitudes,  inability  to  expend  effort  con- 
structively. As  a significant  observable  defect  elsewhere 
not  readily  discribable. 

7.  Inaptitude. 

H.  Security.  Separation,  with  the  character  of  discharge,  and  under 
conditions  and  procedures  stipulated  by  the  Secretary  of  Defense, 
as  set  forth  in  DoD  Directive  5210.9  (reference  (c))  and  similar 
Directives  applicable  to  the  Coast  Guard,  when  retention  is  clearly 
inconsistent  with  the  interest  of  national  security. 

I.  Misconduct,  Separation  under  other  than  honorable  conditions, 
unless  the  particular  circumstances  in  a given  case  warrant  a 
general  or  an  honorable  discharge,  when  it  has  been  determined 
that  an  individual  is  unqualified  for  further  military  service  be- 
cause the  member's  military  record  in  the  current  enlistment  of 
period  of  obligated  service  evidences  one  or  more  of  the  following 
patterns  of  conduct,  acts  or  conditions: 

1.  Frequent  involvement  of  a discreditable  nature  with  civil 
or  military  authorities. 

2.  An  established  pattern  for  shirking. 

3.  An  established  pattern  showing  dishonorable  failure  to  pay 
just  debts. 

4.  An  established  pattern  showing  dishonorable  failure  to  con- 
tribute adequate  support  to  dependents  or  failure  to  comply 
with  orders,  decrees  or  judgments  of  a civil  court  concern- 
ing support  of  dependents. 

5.  Sexual  perversion,  including  but  not  limited  to  (1)  lewd  and 
lascivious  acts,  (2)  homosexual  acts,  (3)  podomy,  (4)  indecent 
exposure,  (5)  indecent  acts  with  or  assault  upon  a child,  or 
(6)  other  indecent  acts  or  offenses. 

6.  Drug  abuse,  which  is  the  illegal,  wrongful,  or  improper  use, 
possession,  sale,  transfer  or  introduction  on  a military 
installation  of  any  narcotic  substance,  intoxicating  inhaled 
substance,  marijuana,  or  controlled  substance,  as  established 
by  21  USC  812  (reference  (d)),  when  supported  by  evidence  not 
attributed  to  a urinalysis  administered  for  identification  of 
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drug  abusers  or  to  a member's  volunteering  for  treatment 
under  the  Drug  Identification  and  Treatment  Program 
administered  by  his/her  particular  Armed  Force. 

7.  Conviction  by  civil  authorities  (foreign  or  domestic),  or 
action  taken  which  is  tantamount  to  a finding  of  guilty,  of  an 
offense  for  which  the  maximum  penalty  under  the  Uniform 
Code  of  Military  Justice  (reference  (e))  is  death  or  confine- 
ment for  one  year  or  more;  or  which  involves  moral  turpitude; 
or  where  the  offender  is  adjudged  a juvenile  delinquent,  way- 
ward minor,  or  youthful  offender,  or  is  placed  on  probation, 
or  punished  in  any  way,  as  the  result  of  an  offense  involving 
moral  turpitude.  If  the  offense  is  not  listed  in  the  Manual 

for  Courts-Martial,  1969  (Rev.),  Table  of  Maximum  Punish- 
ments, or  is  not  closely  related  to  an  offense  listed  therein, 
the  maximum  punishments  authorized  by  U.S.  Code  or  the 
District  of  Columbia  Code,  whichever  is  lesser,  applies. 

8.  Procurement  of  a fraudulent  enlistment,  induction  or  period 
of  active  service  through  any  deliberate  material  misrepre- 
sentation, omission  or  concealment  which,  if  known  at  the 
time,  might  have  resulted  in  rejection.  The  enlistment  of  a 
minor  with  false  representation  as  to  age  without  proper  con- 
sent will  not,  in  itself,  be  considered  as  fraudulent  enlistment. 

9.  Prolonged  unauthorized  absence,  continuous  for  one  year  or 
more. 

J.  Resignation  or  Request  for  Discharge  for  the  Good  of  the  Service. 
Separation  under  other  than  honorable  conditions  is  authorized, 
subject  to  procedures  and  safeguards  specified  elsewhere  in  this 
Directive,  upon  resignation  or  request  for  discharge,  where  con- 
duct has  rendered  a member  triable  by  court-martial  for  an 
offense  which  is  listed  in  Section  A.  of  the  Table  of  Maximum 
Punishments,  paragraph  127c,  Manual  for  Courts-Martial,  1969 
(Rev.),  as  being  punishable  by  a punitive  discharge  (the  provisions 
of  the  Table  of  Maximum  Punishments,  Section  B.  , paragraph 
l?7c,  Manual  for  Courts -Martial,  1969  (Rev.),  are  not  applicable 
to  requests  for  discharge  pursuant  to  this  paragraph). 
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RETENTION  OR  SEPARATION 


In  determining  whether  a member  should  retain  current  military 
status  or  be  administratively  separated,  the  member's  entire  military 
record  may  be  evaluated. 

A.  Include  (1)  records  of  nonjudicial  punishment  imposed  during  a 
prior  enlistment  or  period  of  service,  (2)  all  records  of  convic- 
tion by  court-martial,  and  (3)  any  other  factors  which  are 
material  and  relevant. 

B.  Commanding  Officers,  investigating  officers,  administrative 
discharge  boards,  and  other  Agencies  charged  with  making  such 
determinations,  shall  consider  records  of  nonjudicial  punishment 
imposed  during  a prior  enlistment  or  period  of  service  only  if 
such  records  of  punishments  would  have,  under  the  particular 
circumstances  of  the  case,  a direct  and  strong  probative  value 

in  determining  whether  retention  or  administrative  separation 
is  appropriate. 

C.  Cases  in  which  the  circumstances  may  warrant  use  of  such 
records  shall  ordinarily  be  limited  to  those  involving  patterns 
of  conduct  which  become  manifest  only  over  an  extended  period 
of  time. 

D.  When  a record  of  nonjudicial  punishment  imposed  during  a current 
enlistment  or  period  of  service  is  considered,  isolated  incidents 
and  events  which  are  remote  in  timte  or  have  no  probative  value 

in  determining  whether  retention  or  administrative  separation 
should  be  effected,  Bhall  have  minimal  influence  on  the  determina- 
tion. 
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CHARACTERIZATION  OF  SERVICE 


A.  Guidelines.  When  separated  under  the  provisions  of  this  Directive, 
a member  shall  be  provided  a certificate  reflecting  the  character 
of  his/her  service  for  the  period  concerned. 

1.  Honorable.  Predicated  upon  proper  military  behavior  and  pro- 
ficient performance  of  duty  with  due  consideration  for  the  mem- 
ber's age,  length  of  service,  grade  and  general  aptitude.  A 
member  will  not  necessarily  be  denied  an  honorable  charac- 
terization solely  by  reason  of  a specific  number  of  convictions 
by  courts-martial  or  actions  under  Article  15  of  the  Uniform 
Code  of  Military  Justice  (10  USC  815,  reference  (e))  during 
his/her  current  enlistment  or  period  of  obligated  service. 

An  Honorable  Discharge  certificate  (DD  Form  256)  shall  be 
provided  upon  discharge. 

2.  Under  Honorable  Conditions.  Appropriate  when  a member's 
military  record  is  not  sufficiently  meritorious  to  warrant  an 
honorable  characterization,  as  prescribed  by  the  regulations 
of  the  Service  concerned.  A General  Discharge  certificate 
(DD  Form  257)  shall  be  provided  upon  discharge. 

3.  Under  Other  Than  Honorable  Conditions.  Appropriate  when  a 
member  is  separated  for  (a)  misconduct  or  security,  when 
based  on  the  approval  of  a recommendation  of  an  administra- 
tive discharge  board  or  waiver  of  the  right  to  board  action, 
or  (b)  resignation  or  request  for  discharge  for  the  good  of  the 
Service.  A Discharge  Under  Other  Than  Honorable  Conditions 
certificate  (DD  Form  794)  shall  be  provided  upon  discharge. 

Note:  Use  of  DD  Form  258  is  discontinued  effective  January  1,  1977, 
at  which  time,  use  of  existing  DD  Forms  794  is  prescribed. 

B.  Special  Consideration 

1.  In  any  case  in  which  a Discharge  Under  Other  Than  Honorable 
Conditions  certificate  is  authorized  under  this  Directive,  a 
member  may  receive  a more  favorable  characterisation  if, 
during  his/her  current  enlistment  or  period  of  obligated 
service,  or  any  voluntary  or  involuntary  extension  thereof,  . 
or  period  of  prior  service,  he/she  has  been  awarded  a 
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personal  decoration  as  defined  by  his/her  Service,  or  if  warranted 
by  the  particular  circumstances  of  a specific  case. 

Except  as  indicated  below,  the  characterization  of  service  of  the 
current  enlistment  or  period  of  service  will  be  determined  solely 
by  the  member's  military  record  during  that  enlistment  or  period 
of  service,  plus  any  extensions  thereof  prescribed  by  law  or  by 
the  Armed  Forces  concerned,  or  effected  with  the  consent  of  the 
member.  The  following  shall  not  be  considered: 

a.  Prior  service  activities,  including  but  not  limited  to 
records  of  conviction  by  courts-martial,  records  of  non- 
judicial punishment,  records  of  absence  without  leave,  or 
commission  of  other  offenses  for  which  punishment  was 
not  imposed. 

b.  Preservice  activities,  excepting  misrepresentations,  includ- 
ing omission  of  facts  which,  if  known,  would  have  precluded, 
postponed  or  otherwise  affected  the  member's  eligibility 

for  enlistment  or  induction. 
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I 

RESTRICTION  ON  CERTAIN  ADMINISTRATIVE  DISCHARGES 


A.  Administrative  discharge  action  under  the  provisions  of  paragraphs 
G.  2.  , 4.,  5.,  6.  and  7.,  and  I.  I.,  enclosure  2,  will  not  normally 
be  initiated  until  a member  has  been  counseled  concerning  his/her 
deficiencies  and  afforded  a reasonable  opportunity  to  overcome 
them. 

D.  No  member  shall  be  separated  under  other  than  honorable  condi- 
tions unless  he/she  is  afforded  the  right  to  present  his/her  case 
before  an  administrative  discharge  board,  with  the  advice  and 
assistance  of  counsel,  and  unless  such  discharge  is  supported  by 
approved  board  findings  and  an  approved  board  recommendation 
for  such  a discharge.  As  exceptions,  a discharge  under  other  than 
honorable  conditions  may  be  issued  without  board  action  if  the 
member  (I)  is  beyond  military  control  by  reason  of  prolonged  un- 
authorized absence,  or  (2)  resigns  or  requests  discharge  for  the 
good  of  the  Service,  or  (3)  waives  his/her  right  to  board  action. 

C.  The  discharge  authority  may  approve  the  service  characterization 
recommended  by  an  administrative  discharge  board,  or  a charac- 
terization more  favorable,  but  shall  not  approve  a characterization 
of  service  less  favorable  than  that  recommended. 


D.  When  an  administrative  discharge  board  recommends  retention, 
and  the  discharge  authority  believes  that  separation  is  warranted, 
by  the  circumstances  of  a particular  case,  this  authority  may 
recommend  separation  to  the  Secretary  concerned,  pursuant  to 

# paragraph  B.  14.  , enclosure  2.  If  separation  i8  approved,  an 

Honorable  or  a General  Discharge  certificate,  as  directed  by  the 
Secretary  concerned,  will  be  issued. 

E.  Notwithstanding  a member's  written  acknowledgment  that  he/she 
will  be  issued  a Discharge  Under  Other  Than  Honorable  Conditions 
certificate,  under  the  provisions  of  subsection  J.  , enclosure  2, 
"Resignation  or  Request  for  Discharge  for  the  Good  of  the  Service,  " 
the  discharge  authority  may  direct  issuance  of  either  an  Honorable 
or  General  Discharge  certificate,  if  warranted. 

F.  A member  subject  to  discharge  because  of  conviction  by  civil 
court  may  be  processed  for  discharge  although  he /she  has  filed  an 
appeal  or  stated  his/her  intention  to  do  so.  However,  it  will  be 
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the  general  policy  to  withhold  the  execution  of  the  approved  dis- 
charge, pending  outcome  of  the  appeal.  If  the  execution  of  the 
discharge  is  considered  appropriate  without  waiting  for  final 
action  on  the  appeal,  the  member  may  be  discharged  with  the 
appropriate  type  of  discharge  certificate,  upon  the  direction  of 
the  Secretary  concerned. 

G.  No  member  shall  be  administratively  discharged  with  a discharge 
under  other  than  honorable  conditions,  if  the  grounds  for  such 
discharge  action  are  based  wholly  or  in  part  upon  acts  or  omissions 
for  which  the  member  has  been  previously  tried  by  court-martial 
resulting  in  acquittal  or  action  having  the  effect  thereof,  except 
when  such  acquittal  or  equivalent  disposition  is  based  on  a legal 
technicality  not  going  to  the  merits. 

H.  No  member  shall  be  subjected  to  administrative  discharge  board 
action  based  upon  conduct  which  has  previously  been  the  subject 
of  administrative  discharge  board  proceedings,  when  the  evidence 
before  the  subsequent  board  would  be  the  same  as  the  evidence 
before  the  previous  board,  except  as  provided  in  V.  D.  7.  , of  this 
Directive,  and  in  those  cases  where  the  favorable  findings  of  the 
previous  board  are  determined  to  have  been  obtained  by  fraud  or 
collusion. 
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proceduresTor  discharge 


The  following  procedures  will  be  adhered  to  in  effecting  administrative 

discharges: 

9 

A.  Consultation  with  Counsel.  Members  being  processed  for  involun- 
tary separation  under  honorable  conditions  (general  discharge)  or 
under  other  than  honorable  conditions,  shall  be  provided  the 
opportunity  to  consult  with  a judge  advocate  or  law  specialist  at 
the  outset  of  the  procedure  for  separation. 

B.  Honorable  Discharge.  A separation  with  an  honorable  discharge 
may  be  effected  by  the  member's  commanding  officer  or  higher 
authority  when  the  member  is  eligible  for  or  subject. to  discharge 
and  it  has  been  determined  that  the  member  merits  an  honorable 
discharge  under  prescribed  Service  standards. 

C.  Under  Honorable  Conditions  (General  Discharge).  A separation 
under  honorable  conditions  may  be  effected  by  the  commanding 
officer  or  higher  authority  when  the  member  is  eligible  for  or  is 
subject  to  discharge  and  it  has  been  determined,  under  prescribed 
Service  standards  that  such  discharge  is  warranted.  When  a 
General  Discharge  certificate  is  issued  for  one  of  the  reasons 
listed  in  paragraphs  A.  through  E.  , enclosure  2,  the  specific 
basis  therefor  shall  be  included  in  the  member's  permanent 
personnel  records. 

D.  Discharge  for  Unsuitability.  An  honorable  discharge  or  a dis- 
charge under  honorable  conditions,  based  on  the  standards  pre- 
scribed in  paragraph  G.  , enclosure  2,  may  be  issued  by  the 
commander  exercising  special  court-martial  jurisdiction  or 
higher  authority. 

1.  A member  with  less  than  eight  years  of  total  active  and/or 
reserve  military  service  shall  be  notified  in  writing  of  the 
proposed  discharge  action  and  shall  be  afforded  an  oppor- 
tunity to  make  a statement  in  his/her  own  behalf  or  decline 
the  opportunity  in  writing.  This  correspondence  shall  be 
filed  in  the  member's  permanent  personnel  records. 

2.  A member  with  eight  or  more  years  of  total  active  and/or 
reserve  military  service  shall  be  discharged  by  reason  of 
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unsuitability  only  in  accordance  with  the  safeguards  and  pro- 
cedures specified  in  paragraphs  £.  1.  and  2.  , below. 

E.  Under  Other  Than  Honorable  Conditions.  A discharge  under  other 
than  honorable  conditions  shall  be  directed  by  a commander  exer- 
cising general  court-martial  jurisdiction  or  by  higher  authority. 
This  authority  may  be  delegated  to  a general  or  flag  officer  in 
command  who  has  a judge  advocate  or  law  specialist  on  his/her 
staff  for  cases  arising  in  that  command.  Every  action  taken  pur- 
suant to  such  a delegation  shall  state  the  authority  therefor.  A 
Discharge  Under  Other  Than  Honorable  Conditions  certificate  shall 
be  issued  in  accordance  with  the  provisions  of  this  Directive  which 
include  the  following  procedures  and  safeguards: 

1.  A member  who  is  under  military  control  shall  be  notified  in 
writing  of  the  basis  for  the  proposed  discharge  action  and 
advised  that  he/she  has  the  following  rights: 

a.  To  present  his/her  case  before  an  administrative  dis- 
charge board. 

b.  To  be  represented  by  counsel. 

c.  To  waive  the  above  rights  in  writing.  The  member  shall 
be  given  an  opportunity  to  consult  with  counsel,  prior  to 
waiving  his/her  rights. 

2.  If  a member  waives  his/her  rights,  the  discharge  authority 
may  disapprove  the  waiver  and  refer  the  c ase  to  an  adminis- 
trative discharge  board,  or  direct  retention  on  active  duty,  or 
direct  discharge  by  reason  of  misconduct  or  security.  If  dis- 
charge is  directed,  the  type  of  certificate  will  be  specified. 

3.  A member  unable  to  appear  in  person  before  an  administrative 
discharge  board,  by  reason  of  confinement  by  civil  authorities, 
shall  be  advised  (by  registered  mail  or  certified  mail,  return 
receipt  requested)  of  the  proposed  discharge  action,  the  type 
of  discharge  certificate  that  may  be  issued,  and  the  fact  that 
action  has  been  suspended  to  give  him/her  the  opportunity  to 
exercise  the  following  rights: 

a.  To  have  his/her  case  considered  by  an  administrative  dis- 
charge board. 
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b.  To  request  appointment  of  a military  counsel  to  represent 
him/her  and  in  his/her  absence  present  his/her  case  be- 
fore an  administrative  discharge  board. 

c.  To  submit  statements  in  his/her  own  behalf. 

d.  To  waive  the  foregoing  rights,  either  in  writing  or  by  failing 
to  reply  to  the  letter  of  notification  within  & prescribed  time 
limit. 

4.  A member  of  a Reserve  component  not  on  active  duty  shall  be 
advised  (by  registered  mail  or  certified  mail,  return  receipt 
requested  and  received,  indicating  delivery)  of  the  proposed  dis- 
charge action,  the  type  of  discharge  certificate  that  may  be  issued, 
and  the  fact  that  action  has  been  suspended  to  give  him/her  the 
opportunity  to  exercise  the  following  rights: 

a.  To  have  his/her  c_.se  considered  by  an  administrative  dis- 
charge board. 

b.  To  request  appointment  of  a military  counsel  to  represent 
him/her  and  in  his/her  absence  present  his/her  case  before 
an  administrative  discharge  board. 

c.  To  submit  statements  in  his/her  own  behalf. 

d.  To  waive  the  foregoing  rights,  either  in  writing  or  by  failing 
to  reply  to  the  letter  of  notification  within  a prescribed  time 
limit. 


5.  A member  beyond  military  control  by  reason  of  unauthorized 
absence: 

a.  May  be  discharged  under  other  than  honorable  conditions  in 
absentia  under  either  of  the  following  circumstances: 

(1)  When  the  prosecution  of  the  member  is  apparently  barred 
by  statute  of  limitations,  10  USC  843,  (reference  (e)).  In 
those  cases,  a Discharge  Under  Other  Than  Honorable 
Conditions  certificate  may  be  issued  at  any  time  after  it 
is  determined  that  prosecution  is  so  barred,  provided 
that  upon  consideration  of  available  extenuating,  mitigat- 
ing and  aggravating  factors  in  each  case,  the  discharge 
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authority  determine*  that  the  beat  interest  of  the 
Armed  Forces  will  be  served  by  issuance  of  such 
discharge. 

(2)  When  the  discharge  authority  determines,  in  accord- 
ance with  regulations  of  the  Department  concerned, 
that  issuance  of  a Discharge  Under  Other  Than 
Honorable  Conditions  certificate  will  se^ve  the 
national  interests. 

b.  Shall  be  notified  of  the  imminent  discharge  action  and  the 
effective  date  thereof  by  registered  mail  or  certified 
mail,  return  receipt  requested,  forwarded  to  the  record 
address  of  the  member,  or  next  of  kin,  as  appropriate. 

c.  Shall  be  subject  to  the  separation  limitations  of  10  USC 

1 163  (reference  (f)),  if  he/she  is  a member  of  a Reserve 
component. 

6.  A member  who  submits  a resignation  or  requests  discharge 
for  the  good  of  the  Service  may  be  issued  a Discharge  Under 
Other  Than  Honorable  Conditions  certificate  without  board 
action,  provided  he /she  has  been  afforded  the  opportunity  to 
consult  counsel  and  certifies  in  writing  that  he/she  under- 
stands (a)  he/she  will  receive  a discharge  under  other  than 
honorable  conditions,  and  (b)  the  adverse  nature  of  such  a 
characterization  and  the  possible  consequences  thereof. 

F.  Conditional  Waiver.  Use  of  a conditional  waiver,  as  described 

below,  is  authorized  at  the  discretion  of  the  Military  Departments. 
A "conditional  waiver"  is  a statement  initiated  by  a member  waiv- 
ing those  rights  associated  with  administrative  discharge  board 
proceedings,  contingent  upon  receiving  a characterization  of 
military  service  higher  than  the  least  characterization  authorized 
for  issuance  for  the  specific  reason  of  separation  in  the  member's 
situation.  If  such  a statement  of  waiver  is  accepted,  the  particu- 
lar circumstances  of  the  member's  military  service  warranting 
the  higher  characterization  will  be  specifically  identified  by  the 
member's  commanding  officer,  or  higher  authority,  in  the  dis- 
charge correspondence  to  be  filed  in  the  member's  military 
'trsonnel  record. 
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» 

SUSPENSION  OF  EXECUTION  OF  APPROVED  DISCHARGE 

The  discharge  authority  or  higher  authority  may,  prior  to  the  expira- 
tion of  the  member's  enlistment  or  period  of  obligated  service, 
suspend  execution  of  an  approved  discharge  for  a specified  period  if 
the  circumstances  in  a case  indicate  a reasonable  prospect  for  re- 
habilitation. During  the  period  of  suspension  the  member  shall  be 
afforded  an  opportunity  to  demonstrate  that  he  /she  is  capable  of 
behaving  properly  for  an  extended  period  under  varying  conditions 
and  that  he/ she  can  perform  assigned  duties  efficiently. 

A.  Upon  satisfactory  completion  of  the  probationary  period, 
execution  of  the  approved  discharge  will  be  cancelled  auto- 
matically. 

B.  Additional  misconduct  on  the  part  of  the  member  during  the 
probationary  period  of  actions  which  constitute  substandard 
performance  of  duty  or  demonstrate  characteristics  of  un- 
suitability may  establish  the  basis  for  one  of  the  following 
actions: 

1.  Punitive  or  new  administrative  action  may  be  initiated, 
notwithstanding  the  suspension  of  execution  of  the  approved 
discharge. 

2.  Suspension  of  the  approved  discharge  may  be  vacated,  and 
the  approved  discharge  executed,  to  include  discharge  in 
absentia  when  the  member  has  been  beyond  the  military 
control  for  15  or  more  days. 
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APPENDIX  4 


Due  Process 

I . Procedural  Due  Process  Overview 

One  may  not  have  a constitutional 
right  to  go  to  Baghdad,  but  the 
Government  may  not  prohibit  one  from 
going  there  unless  by  means  consonant 
with  due  process  of  law.l 

The  Fifth  Amendment  of  the  United  States  Constitution 
enjoins  the  Federal  government  from  depriving  any  person  of 
"life,  liberty,  or  property,  without  due  process  of  law." 

The  term  "due  process",  however,  has  no  settled  legal 
meaning.  Due  process  in  the  primary  sense  is  fairness  of 
procedures.  It  is  the  embodiment  of  notions  of  "just  treat- 
ment" which  have  evolved  through  centuries  of  Anglo-American 
constitutional  history  and  civilization.? 

Procedural  guarantees  are  not  absolute;  they  vary 
according  to  the  nature  of  the  adjudication  --  criminal, 
civil,  or  administrative  --  the  right  adjudicated,  and  the 
factual  context.  See,  e^,  WillHil  v.  Committee  on 
Character,  373  U.S.  96  (1963)  (Goldberg,  J.  concurring); 
Japanese  Immigrant  Cases,  189  U.S.  86  (1903).  As  noted  by 
the  Supreme  Court  in  Cafeteria  Workers  v.  KcFJroy,  367  U.S. 
886,  6 L.Ed  2d  1 230  ( 1 961  ): 


Homer  v.  Richmond,  292  F.2d  719  as  quoted  in  Cafeteria 
Workers  vT  McjQroy , .infra. 

) 

Joint  An t|-F a sc i s t_Ref ugee  Committee  v.  McGrath, 

341  U.S.  123',  95  L.Ed.  8l7  TT95o)  TFrankTurter 
concurr i ng ) . 

Extracted  from  document  prepared  by  the  Office  of  the  General  Counsel, 
Department  of  the  Air  Force. 
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The  Fifth  Amendment  does  not 
require  a trial- type  hearing  in  every 
conceivable  case  of  governmental  impair- 
ment of  private  interest.  "For,  though 
'due  process  of  law'  generally  implies 
and  includes  actor,  reus,  judex,  regular 
allegations,  opportunity  to  answer,  and 
a trial  according  to  some  settled  course 
of  judicial  proceedings,  . . . yet,  this 
is  not  universally  true"  [citations 
omitted].  The  very  nature  of  due  process 
negates  any  concept  of  inflexible  pro- 
cedures universally  applicable  to  every 
imaginable  situation"  [citations  omitted]. 

"'[D]ue  process',  unlike  some  legal  rules, 
is  not  a technical  conception  with  a i 

fixed  content  unrelated  to  tine,  place 

and  circumstances."  It  is  "compounded  of  I 

history,  reason,  the  past  course  of 

decisions...."  j 

Present  constitutional  doctrine  mandates  a bifurcated 
inquiry  to  determine  if  the  Due  Process  Clause  is  violated 

i 

by  challenged  governmental  action.  First,  the  nature  of 
the  threatened  interest  must  be  characterized,  and  second 
if  that  interest  is  of  a nature  deserving  due  process 
protection,  the  form  of  that  protection  must  be  shaped. 

Thus  a court  must  search  initially  for  a threshold  interest 
sufficient  to  come  within  the  Fifth  Amendment  conceptions 
of  "life,  liberty  or  property."  If  such  an  interest 
is  indicated,  the  requisite  form  of  protection  is  derived 
from  a balancing  analysis,  wherein  the  individual's  need 
for  requested  procedural  safeguards  is  weighed  against 
the  governmental  Interest  in  not  affording  the  requested 
procedural  component.  Three  factors  figure  most  prominently 
in  the  weighing  calculation  which  the  courts  have  used 


See,  C a fete  rework  ers , supra^,  p.  367  U.S.  at  895. 
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to  specify  the  procedures  required  by  due  process:  (1) 
the  severity  of  the  loss  which  the  individual  suffers  as 
a result  of  the  governmental  deprivation  of  a protected 
interest;  (2)  the  weight  of  the  governmental  interest 
justifying  summary  or  informal  action;  and  (3)  the 
functional  appropriateness  of  the  requested  procedures 

4 

for  resolving  the  particular  type  of  dispute  in  question. 

An  understanding  of  the  historic  development  of  pro- 
cedural due  process  is  essential  to  the  proper  appreciation 
of  current  doctrine  and  the  precedential  validity  of  dated 
decisions.  Within  a relevant  time  frame  --  -e.g.,  1950  to  the 
present  --  due  process  in  the  admi ni strati ve  aspect  has 
undergone  three  phases  of  development.  The  first  phase  of 
administrative  due  process  development  coincided  with  the 
domestic  anti -commun i st  movement  in  the  late  1 9 50*  s . 

People  and  organizations  were  branded  communist  on- the  basis 
of  suspect  evidence  and  subjected  to  severe  disabilities  with 
no  opportunity  to  contest  the  governmental  labeling.  In 
this  period,  courts  were  not  overly  concerned  with  rig- 
orously identifying  specific  interests  which  qualify  for 
constitutional  protection,  but  rather  wanted  to  impose  some 
form  of  restraint,  some  form  of  public  and  deliberative 
procedures  to  stem  the  tide  of  abuses  perpetrated  in  the 
name  of  national  security.  Thus,  the  key  analytic  limitation 

^ See,  Note,  Specifying  the  Procedures  Required  by 

Due  Process:  Toward  Limits  on  the  Use  of  Interest 
Balancing.  88  Harv.  L.  Rev.  1510  (1975). 
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on  the  sweep  of  the  Due  Process  Clause  came  from  the 
balancing  procedure,  where,  depending  on  the  specific 
factual  circumstances,  the  Fifth  Amendment  could  be  found  to 
demand  a full  trial-type  hearing  or  could  tolerate  naked 
summary  action. 5 

The  second  phase  of  administrative  procedural  due 
process  development  was  initiated  by  the  Warren  Court  during 
its  years  of  judicial  activism.  The  Warren  Court  continued 
the  trend  of  according  Fifth  Amendment  protection  to  any 
interest  that  had  a conceivable  nexus  with  "liberty"  or 
"property."  In  addition,  the  Court  began  articulating 
certain  minimum  procedural  safeguards  which,  even  in  the 
balance,  could  not  be  disregarded  regardless  of  the  time, 
place,  or  circumstances  of  the  impinging  government  action.6 
Two  safeguards  emerged  as  i mmu  table,  the  right  to  notice 
and  the  opportunity  to  be  heard  before  the  government 
action  is  final.  The  balancing  test  was  retained  to 
Identify  the  timing  of  the  hearing  --  whether  it  must 

Compare  the  dicta  in  Green  v.  McEMroy,  360  U.S.  4 74  , 

3 L.Ed.  2d  1377  (1959)  with  the  holding  in  Cafeteria 
WojrJc e r s , supra. 

6 See  generally,  Goldberg  v.  KeJ^y.  397  U.S.  254, 

25  L.Ed.  2d  287  Tl970).  Bell  v.  Burson,  402  U.S.  535, 
29  L Ld.  2d  90  (1971).  Fuentes  vT  Sheyyn,  407  U.S. 

67,  32  L.Ed  2d  556  (1972T,  Sniadach  v.  Family  Finance 
Corporation,  395  U.S.  337,  23  L.Ed.  2d  349  11969). 
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precede  the  adverse  action  --  and  the  nature  of  the 
hearing  --  whether  it  could  be  informal  or  whether  it  had 
to  be  in  the  nature  of  a criminal  trial  type  proceeding 
but  it  was  no  longer  used  to  determine  if  a hearing  was 
requ i red . 

The  third  phase  of  administrative  due  process 
development  was  occasioned  by  the  advent  of  the  Nixon 
Court  and  is  still  in  an  evolutionary  stage.  As  in  other 
areas,  the  decisions  of  the  Court  are  currently  limiting 
the  extent  and  incidents  of  judicial  intervention  in 
government  action.  In  the  procedural  due  process  area 
the  decisions  of  the  Court  are  limiting  the  number  of  interests 
which  will  qualify  as  coming  within  the  ambit  of  the  Fifth 
Amendment.  Rather  than  a conceivable  nexus  with  a protected 
area,  claimants  now  must  show  af f i rma ti vely  that  the  threatened 
government  action  will  affect  an  interest  which  is  squarely 
within  the  recently  articulated  definition  of  "liberty"  and 
"property."^  When  the  Due  Process  Clause  is  found  to  be 
applicable  the  present  Court  has  not  disturbed  the  notion 
that  due  process,  at  a minimum,  requires  notice  and  a hearing, 
but  it  has  cut  back  on  the  trend  requiring  that  the  hearing 
precede  the  governmental  action  and  has  limited  the  number  of 
procedural  elements  which  must  accompany  the  hearing. 

See,  Boardof  Regents  v.  Roth,  408  U.S.  564,  33 
L.Ed.  2d  548  T1972T. 
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1 1 . Fifth  Amendment  Applicability 

Until  recently,  the  application  of  the  Due  Process 
Clause  to  any  adverse  governmental  action  was  assumed. 

Courts  did  not  engage  in  any  form  of  rigorous  analysis  to 
determine  if  the  interest  for  which  protection  was  sought 
was  within  the  Fifth  Amendment's  contemplation  of  "life, 
liberty,  or  property."  Threatened  interests  were  regularly 
recognized  as  liberty  or  property  interests  by  courts  as  a 
vehicle  for  extensive  judicial  intervention. 

While  the  sweep  of  potentially  protectable  interests 
is  still i broad,  the  Supreme  Court  has  recently  begun  to 
redefine  and  reemp ha s ize  the  initial  step  of  due  process 
analysis,  that  of  determining  the  applicability  of  consti- 
tution protection  to  the  interest  at  issue.  In  Boardof 
Regents  v.  Roth,  408  U.S.  564,  33  L. Ed.  2d  548  (1972) 
the  Supreme  Court  moved  to  require  a more  disciplined 
consideration  of  whether  the  Due  Process  Clause  was 
applicable  and  articulated  some  limitations  on  the  nature 
of  Interests  which  qualify  as  constitutionally  recognizable 
liberty  or  property  interests.  The  case  involved  a non- 
tenured  assistant  professor  employed  at  Wisconsin  State 
University  on  a one  year  contract.  At  the  termination 
of  the  contract  period  the  university  chose  not  to  rehire 
the  Individual.  No  reasons  were  given  for  this  decision  nor 
was  the  teacher  given  an  opportunity  to  present  facts  supporting 


his  desire  to  be  rehired  or  to  rebutt  the  evidence  on  which 
the  decision  not  to  renew  his  contract  was  based.  The 
teacher  alleged  this  summary  procedure  denied  him  his 
Fifth  Amendment  due  process  right.  The  Supreme  Court 
disagreed,  finding  that  the  due  process  clause  was 
1 nappl i cabl e. 

Justice  Stewart,  speaking  for  the  Court,  initially 
observed  that  the  requirements  of  procedural  due  process 
apply  only  to  the  deprivation  of  interest  encompassed  by  the 
Fifth  Amendment's  protection  of  liberty  and  property, 
noting  that  "the  range  of  interests  protected  by  procedural 

g 

due  process  is  not  infinite."  Justice  Stewart  began  the 

decision  by  exploring  whether  a liberty  interest  was 

implicated  in  the  respondents'  nonretention.  While 

conceding  that  liberty  denotes  more  than  merely  freedom 

g 

from  bodily  restraint  , in  this  instance  a liberty  interest 


408  U.S.  at  570. 

Within  the  constitutionally  recognized  notions  of 
liberty  the  Court  cited  the  following: 

".  . . the  right  of  the  Individual  to  contract,  to 
engage  in  any  of  the  common  occupations  of  life,  to 
acquire  useful  knowledge,  to  marry,  establish  a home 
and  bring  up  children,  to  worship  God  according  to 
the  dictate  of  his  own  conscience,  and  generally  to 
enjoy  those  privileges  long  recognized  ...  as 
essential  to  the  orderly  pursuit  of  happiness  by  free 
men.  Meqer  v.  Nebraska,  262  U.S.  390,  399  . . . ." 
408  U.S.~at  572. 
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was  not  involved.  The  Court  recognized  two  instances  in 
which  the  termination  of  an  employment  relationship  could 
impair  a liberty  interest.  The  first  would  be  when  an 
individual  is  discharged  for  reasons  which  would  adversely 
affect  his  interest  in  his  "good  name,  reputation,  honor, 
or  integrity."^  But  in  the  Roth  situation,  the  Court 
found  that: 


The  State,  in  declining  to  rehire 
the  respondent,  did  not  make  any  charge 
against  him  that  might  seriously  damage 
his  standing  and  associations  in  his  com- 
munity. It  did  not  base  the  nonrenewal  of 
his  contract  on  a charge  for  example,  that 
he  had  been  guilty  of  dishonesty  or  im- 
morality. Had  it  done  so  this  would  be  a 
different  case. 


In  so  noting,  the  Court  cited  Wisconsin  v.  Constant ieau, 
400  U.S.  433,  2 7 L.Ed  2d  515  ( 1 9 7 1 T a case  involving 
a state  statute  which  allowed  the  police,  without 
notice  or  hearing,  to  post,  in  all  retail  liquor 
outlts,  a notice  forbidding  the  sale  or  gift  of 
liquor  to  the  named  individuals.  In  voiding  the 
statute,  the  Court  held  that: 

"Where  a person's  good  name,  reputation,  honor 
or  integrity  is  at  stake  because  of  what  the  govern- 
ment is  doing  to  him,  notice  and  the  opportunity  to 
be  heard  are  essential." 


408  U.S.  at  572. 
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The  second  potential  liberty  interest  the  Court  associated 

with  an  employment  relationship  was  the  interest  in  not 

being  so  stigmatized  by  the  grounds  for  the  termination  of 

the  first  relationship  as  to  greatly  increase  the  difficulty 

1 2 

in  securing  subsequent  employment.  This  interest  was  not 

at  issue  under  the  Roth  facts.  The  Court  noted  that: 

There  is  no  suggestion  that  the  State, 
in  declining  to  re-employ  the  respondent, 
imposed  on  him  a stigma  or  other  disability 
that  foreclosed  his  freedom  to  take  , , 

advantage  of  other  employment  opportunities. 

Moreover,  the  Court  clarified  that  an  abstract  showing 
of  potential  adverse  effect  on  career  possibilities  was 
insufficient  to  qualify  under  this  branch  of  liberty 
interest.  The  District  Court  had  held  that  non-retention 
per  12  stigmatized  as  to  foreclose  employment  opportunities 
and  the  Court  of  Appeals  affirmed  on  the  premise  that  the 
respondent's  non-retention  had  a substantial  adverse  effect 
on  his  career  interest.  The  Court,  in  reversing,  stated 
that: 


The  notion  of  employment  chilling  stigma  was  born  of 
the  "Red  Peril"  era  when  the  label  of  "communist" 
occasioned  a severe  diminution  of  job  opportunities. 

J2ill_Anti^Fac;[s t_Ref uge^Comnnttee  v.  McGrath, 
IM2Ii»~  Ca  f eterj_a_Work  ers  , supra  , and  Green  v.  Me  Elroy  , 
supra ♦ 

13  408  U.S.  at  573. 
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Mere  proof,  for  example,  that  his  record 
of  nonretention  in  one  job,  taken  alone, 
might  make  him  somewhat  less  attractive  to 
some  other  employers  would  hardly  establish 
the  kind  of  foreclosure  of  opportunities., 
amounting  to  a deprivation  of  "liberty." 

Noting  that  an  individual  could  have  a property 

interest  in  his  employment.  Justice  Stewart  explored 

the  criteria  which  would  bring  such  an  interest  within 

the  ambit  of  the  Fifth  Amendment's  concept  of  property. 

To  have  a protected  property  interest  in  any  benefit,  the 

Court  observed  that: 

A person  clearly  must  have  more  than 
an  abstract  need  or  desire  for  it.  He 
must  have  more  than  a unilateral  expecta- 
tion of  it.  He  must,  instead  have  a 
legitimate  claim  of  entitlement  to  it. 

* * * 


Property  interests,  of  course  are  not 
created  by  the  Constitution.  Rather,  they 
are  created  and  their  dimensions  are 
defined  by  existing  rules  or  understand!'  ngs 
that  stem  from  an  independent  source  such 
as  state  law  - rules  or  unders tandi ngs  that 
secure  certain  benefits  and  that  support.^ 
claims  of  entitlement  to  those  benefits. 

In  Roth,  the  Court  found  the  respondent,  a non-tenured 
teacher  on  a one  year  contract,  had  "absolutely  no  interest 
in  re-employment",  and  thus  could  not  support  any  manner 
of  claim  of  entitlement  which  would  trigger  the  due  process 
protection  of  property. 


408  U.S.  at  574,  Footnote  13. 
15  408  U.S.  at  572. 
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The  result  of  Roth  has  been  to  require  a litigant 
seeking  due  process  protection  to  prove,  at  the  threshold, 
an  interest  which  is  within  the  contemplation  of  the 
Fifth  Amendment.  With  respect  to  liberty  interest,  there 
are  two  routes  to  make  the  required  showing:  (1)  to  make 
the  basically  subjective  showing  of  injured  reputation 
and  standing  in  the  estimation  of  the  community;  or  (2) 
to  make  an  objective  showing  of  diminution  of  employment 
possibilities  --  requiring  proof  of  concrete  economic 
injury. With  respect  to  a property  interest,  the  litigant 
must  prove  an  entitlement  created  by  a specific  statutory 
provision,  a contractual  right,  or  by  an  implied  contract. ^ 
The  courts  have  found  it  particularly  difficult  to 
reach  agreement  on  what  constitutes  injury  to  reputation. 

The  circuits  have  ranged  widely  as  to  what  reasons  for 


See,  Note:  The  Due  Process  Rights  of  Public  Employees, 
50  N.Y.U.  L.Rev.  310  (1975). 

See  v*  S n d ejrma^ n , 4 08  U.S.  593  (1972),  a companion 

case  to  Roth,  where  the  Court  held  that  a nontenured 
teacher,  employed  for  ten  years,  had  acquired  a 
quasi  contractual  right  to  continued  employment 
because  the  school  district  did  not  have  a formal 
tenure  system  but  fostered  an  understanding  that 
employment  for  more  than  seven  years  amounted  to  a 
near  tenure  status. 


employment  termination  offends  an  employee's  liberty  interest 
in  his  reputation.  Courts  have  held  that  terminations 
based  upon  any  of  the  following  charges  do  not  amount  to  a 
deprivation  of  liberty:  malfeasances,  Adorns  v.  Walker,  492 
F.2d  100  (7th  Cir.,  1973),  noncooperation,  J_rby  v.  McGowan, 
380  F.Supp.  1024  (S.D.  Ala.  1974),  display  of  an  "anti- 
establishment obsession",  L i pp  v.  Board  of  Education,  470 
F.2d  802  (7th  Cir.,  1972),  failure  to  perform  a particular 
job,  Russell  v.  Hodges,  470  F.2d  212  (2nd  Cir.  1972),  failure 
to  meet  certain  minimum  standard  requirements,  Jenkins  v. 

Uni  ted  States  Post  Office,  supra , or  failure  to  coordinate 
with  fellow  workers.  Shi rck  v.  Thoma  s , 486  F.2d  691  (7th 
Cir.,  1975).  Courts  have  found  the  following  charges  to  be 
stigmatizing:  alleged  racism,  Wei  1 ner  v.  Minnesota 

State  Junior  College  Board , 487  F.2d  153  (8th  Cir.,  1973), 
excessive  prescription  of  drugs,  Suarez  v.  Weaver,  484  F.2d 
678  (7th  Cir.,  1973),  dishonesty  and  lack  of  integrity, 
McNiiil  v.  Bu tz , 480  F.2d  314,  (4th  Cir.,  1973);  Hos trop 
v . Board  of  Junior  College  District  No.  515 , 4 71  F . 2 d 
488  (7th  Cir.  1972);  alleged  mental  instability,  Stewart  v. 
Pearce,  484  F.2d  1031  (9th  Cir.,  1973);  unwillingness  to 
carry  out  institutional  policy,  WHderman  v.  Nelson, 

467  F.2d  1173  (8th  Cir.,  1972);  moral  turpitude,  Abeyta  v. 
l°**IL2l_ii2I  • 499  F.2d  323  (10th  Cir.,  1974);  suicidal 
tendancy,  Velger  v.  Cawley,  525  F.2d  334  (2nd  Cir.,  1975). 
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The  Supreme  Court's  action  in  the  wake  of  Roth  has 
been  toward  further  limiting  the  type  of  injury  to  reputa- 
tion that  warrants  constitutional  protection.  In  Roth , 

the  Court  hinted  that  social  stigma  could  only  emanate 

1 8 

from  an  employment  termination  explained  by  reasons.  In 
Bishop  v.  Wood,  426  U.S.  341,  48  L.Ed  2d  684  (1976)  the 
Court  expanded  on  this  notion.  The  case  involved  a 
policeman  who  was  discharged  without  a hearing  or  a formal 
statement  of  the  reasons.  Privately,  he  had  been  informed 
that  he  was  being  fired  for  causing  low  morale  on  the 
police  force  and  for  conduct  unsuited  to  an  officer.  The 
Court  held  that  as  a matter  of  law,  there  can  be  no  social 
stigma  or  dilution  of  employment  possibilities  when  there 
is  no  public  disclosure  of  the  reasons  for  the  government 
a c t i o n . 1 9 


408  U.S.  at  572. 


See  also,  Jenk|ns  v.  U.S.  Post  Office,  475  F.2d 
1257  T9th  Cir.,  1973)  where  the  court  held  that  the 
liberty  interest  of  a discharged  post  office  employee 
had  not  been  jeopardized  since  the  reasons  for  the 
dismissal  had  not  been  publicly  disclosed.  And 
Sims  v.  Fox,  505  F.2d  851  (5th  Cir.,  1974),  where 
the  Court  held  that  an  officer,  discharged  from  the 
Air  Force  for  sexual  perversion,  did  not  have  a 
protected  liberty  interest  impinged  since  the  reasons 
for  the  discharge  did  not  appear  on  the  face  of  the 
discharge  certificate,  c.f.  Cafeteria  Workers, 
supra . 
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In  Paul  v-  424  U.S.  693,  47  L.Ed.  2d  405 

(1976)  the  Court  considered  the  appeal  of  an  individual 
who  had  been  arrested  for  shoplifting  and,  even  though 
the  charges  had  been  dismissed,  the  police  continued  to 
circulate  to  local  merchants  his  name  and  picture  on  a 
flyer  entitled  "active  shoplifters."  He  alleged  that  the 
circulation  of  the  flyer  injured  his  reputation  and  standing 
in  the  community  and  the  police  procedures  for  its  circulation 
afforded  him  no  opportunity  to  clear  his  name.  The  Court 
held  that  a constitutionally  protected  liberty  interest 
was  not  involved.  Justice  Rehnquist,  speaking  for  the 
Court,  stated  that  injury  to  reputation  when  coupled  with  a 
tangible,  adverse  state  action,  such  as  the  termination  of 
employment,  may  invoke  constitutional  safeguards,  but 
injury  to  reputation  alone  does  not  qualify  as  a liberty 
i nterest. 

The  Supreme  Court  has  also  moved  to  narrow  the  nature 
of  property  interests  which  can  claim  due  process  protection. 
In  Arnett  v.  Kennedy,  416  U.S.  134,  40  L.Ed.  152d  (1974), 
a non-proba t i ona ry  federal  employee  was  fired.  Pursuant 
to  statute,  he  was  given  prior  written  notice  of  the 
discharge  proceedings  and  the  opportunity  to  file  a written 
rebuttal  but  was  not  provided  a pretermi na ti on  trial-type 
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hearing  but  rather  a post-termination  evidentiary  hearing. 

The  lower  courts  held  that  the  appellees  discharge  denied 

him  due  process  of  law  because  it  failed  to  provide  for  a 

trial-type  hearing  prior  to  his  removal.  In  a plurality 

opinion,  written  by  Justice  Rehnquist  and  joined  by  Chief 

Justice  Burger  and  Justice  Stewart,  the  Court  held  that 

where  a litigant  claims  a property  right  by  virtue  of 

a statutory  grant  --  discharge  only  for  cause  --  he  may 

not  simultaneously  attack  the  constitutionality  of  the 

statute's  procedural  safeguards  --  a post-termi nati on 

hearing.  As  Justice  Rehnquist  succinctly  stated: 

Where  the  grant  of  a substantive  right 
is  inextricably  intertwined  with  the 
limitations  on  the  procedures  which  are 
to  be  employed  in  determining  that  right, 
a litigant  in  the  position  of  the  appellee 
must  take  the  bitter  with  the  sweet. 

Of  course,  there  is  no  statutory  right  or  procedure  with 
regard  to  security  access,  hence  the  plurality  opinion  is  not 
directly  applicable  to  the  matter  at  hand;  however,  the  con- 
curring opinions  are  enlightening  as  to  the  view  of  a 
majority  of  the  Court  on  when  a property  interest  in 
Government  employment  is  created  by  statute.  Justice  Powell, 


20  416  U.S.  at  153,  154. 
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in  a concurring  opinion  joined  by  Justice  Blackman,  rejected 
the  Court's  statutory  argument,  finding  that  the  statutory 
requirement  of  discharges  only  for  cause  is  sufficient  to 
create  a property  interest  in  government  employment.  In 
the  balance,  however,  he  found  the  Government  interest  in 
maintaining  employee  efficiency  and  discipline  outweighs  the 
employee's  countervailing  interest  in  the  continuation  of 
his  public  employment  pending  an  evidentiary  hearing.  The 
dissenters.  Justices  Marshall,  Brennan,  and  Douglas,  accepted 
Justice  Powell's  analysis  but  disagreed  with  the  results  of 
his  balancing  of  the  competing  interests. 

Whereas  the  Mixon  Court  appears  to  be  limiting  access 
to  the  judiciary  to  redress  summary  employment  termination, 
the  Court  continues  to  recognize  constitutionally  protected 
interests  in  other  circumstances.  In  Wolff  v.  McDonne]., 

418  U.S.  539,  41  L.Ed.  2d  935  (1974),  the  Court  recognized 
a liberty  interest  in  prisoner's  good  time  credits.  I ri 
Goss  v.  Lopez,  419  U.S.  565,  42  L.Ed.  2d  725  (1975)  the 
Court  recognized  a property  interest  in  high  school  students' 
entitlement  to  an  education.  In  Be_H  v.  Bur  son , 402  U.S. 

535,  29  L.Ed.  2d  90  (1971)  the  Court  recognized  a property 
interest  in  an  individual's  drivers  license.  In  Puentes  v. 
Shevi_n,  407  U.S.  67  , 32  L.Ed.  2d  556  ( 1 972  ) the  Court 
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recognized  a property  interest  in  goods  subject  to  replevin 
under  a security  agreement.  And  in  Morri ssey  v.  Brewer, 

408  U.S.  471,  33  L.Ed  2d  484  (1972)  the  Court  recognized 
a liberty  interest  in  the  freedom  of  a parolee. 

III.  The  Form  of  Due  Process 

The  Constitutional  requirement  for  procedural  due  process 
is  not  a euphemism  for  a simple  list  of  mechanical  elements 
automatically  required  whenever  the  Fifth  Amendment  is 
found  to  apply.  Rather,  the  mix  of  procedural  elements  which 
will  comport  with  due  process  emerges  from  a balancing  test 
in  which  the  individual's  need  for  requested  procedural 
safeguards  is  weighed  against  the  government's  interest  in 
summary  or  informal  action.  Litigants  pursuing  a due  process 
claim  may  demand  any  of  the  usual  components  of  a trial-type 
hearing  including,  .Inter  a^i  a , prior  notice  of  impending 
governmental  action,  oral  or  written  submission  before  the 
deciding  agency,  cross  examination  of  adverse  witnesses, 
an  Impartial  tribunal,  representation  by  counsel,  a record 
of  the  proceedings,  a reasoned  decision,  and  the  opportunity 
to  appea).21 


21  See  qenerally,  GoHberq  v.  Kejl^,  supra,  397  U.S.  at 
266-271,  !n_Re_GauTt  387  U.S.  T,  L.ed  2d  527  (1967). 


A critical  factor  in  the  balancing  procedure  is  the 

nature  of  the  action  involved,  whether  it  is  a criminal, 

civil,  or  administrative  proceeding;  safeguards  deemed 

essential  in  a court  of  law  may  be  an  exceptional  occurrence 

in  the  administrative  setting.  Mr.  Justice  Frankfurter 

noted  that  the  differences  in  the  origin  and  function  of 

administrative  agencies  "preclude  wholesale  transplanation 

of  the  rule  of  procedure,  trial  and  review  which  have  evolved 

from  the  history  and  experience  of  courts. "22  Hence,  the 

"ultimate  balance  involves  a determination  as  to  when,  under 

our  constitutional  system,  judicial  type  procedures  must  be 

imposed  upon  administrative  action  to  assure  fairness. "23 

Specifically,  the  court  observed  that: 

[Resolution  of  the  issue  whether  the 
administrative  procedures  provided  here 
are  constitutionally  sufficient  requires 
analysis  of  the  governmental  and  private 
interests  that  are  affected  [citations 
omitted].  More  precisely,  our  prior 
decisions  indicate  identification  of  the 
specific  dictates  of  due  process  generally 
requires  consideration  of  three  distinct 
factors:  first,  the  private  interest 

that  will  be  affected  by  the  official 
action;  second,  the  risk  of  an  erroneous 
deprivation  of  such  interest  through  the  pro- 
cedures used,  and  the  probable  value,  if  any, 


22  Federal  Communication  Commission  v.  Pottsville  Broadcastinq 

Cq:;_3o9"u:s:"T3?7"i?i7-8'rL7“rd  656_tt§407 

23  Hathews  v.  Eldridge,  424  U.S.  319,  348,  47  L.Ed.  2d  18  (1976) 
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of  additional  or  substitute  procedural  safe- 
guards; and  finally,  the  Government's  interest, 
including  the  function  involved  and  the  fiscal 
and  administrative  burdens  that  the  additional 
or  substitute  procedural  requirement  would 
entai 1.24 

Two  elements  of  procedural  due  process  have  emerged  as 
minimal  due  process  rights  regardless  of  the  type  of  pro- 
ceeding: notice  and  hearing.  The  Supreme  Court  "has  con- 

sistently made  plain  that  adequate  and  timely  notice  is  the 
fulcrum  of  due  process,  whatever  the  purposes  of  the  proceedi ng . "25 
Due  process  notice  has  a dual  aspect:  (1)  it  must  announce 
and  give  fair  warning  of  what  constitutes  prescribed  conduct 
and  (2)  it  informs  an  individual  that  the  government  suspects 
he  has  transgressed  its  rules. 

For  the  government  to  act  against  a citizen  there  must 
be  a rule  which  forbids  the  questioned  act  and  that  rule  must  be 
sufficiently  public  or  discoverable  that  a reasonable  man 
would  be  warned  that  contemplated  conduct  is  either  illegal 
or  in  violation  of  agency  rules  or  regulations.  It  is 
axiomatic  that  the  government  can  not  create  rules  after 
the  fact.  Nor  can  it  punish  people  for  violating  secret 
laws.  For  a criminal  statute,  there  is  a constitutional 
requirement  that  the  law  be  sufficiently  definite  and  public 


24  J,  d , 424  U.S.  at  334-335  . 

25  In  Re_GauU,  387  U.S.  1,  72,  18  L.  Ed  2nd  527  ( 1 967  ). 
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that  it  gives  a person  of  ordinary  intelligence  fair  notice 
that  his  contemplated  conduct  is  forbidden  by  the  statute. 

United  States  v.  Harris  347  U.S.  612,  98  L.  Ed  989.  Although  i 

not  required  of  the  same  precision,  administrative  standards 
must  give  fair  warning  of  prescribed  conduct  to  meet  due  pro- 

i 

cess  requirements.  See  Doe  v.  C^A^jK,  356  F.  2d  699  (10th 
Cir.  1966). 

The  second  aspect  of  notice  is  that  the  individual  be  , 

1 

informed  of  what  he  is  suspected  of,  on  what  evidence 

these  suspicions  are  based,  what  is  going  to  happen  as  a l 

result,  and  what  he  can  do  about  it.  For  the  purposes  of 

« 

criminal  proceedings,  notice,  to  comply  with  due  process 

I 

requirements,  must  be  given  sufficiently  in  advance  of  , 

scheduled  court  proceedings  so  that  reasonable  opportunity  . 

to  prepare  will  be  afforded,  and  it  must  "set  forth  the 

4 

alleged  misconduct  with  pa rt i cu 1 a r i ty  . " 26  Administrative 
agencies,  however,  are  not  obligated  to  proceed  with  the 
technical  accuracy  necessary  to  charge  a defendant  in  a 
court  of  law.  Ilinshaw  v.  Un.ited  Sta  tes , 146  U.S.  60,  36 
L.  Ed.  887  ( 1 892  );  Woodburg  v.  Me  K n n ° n , 44  7 F.2d  839  (5th 
Cir.,  1971).  The  right  to  a fair  hearing  in  an  administrative 
proceeding  embraces  "a  reasonable  opportunity  to  know  the 


I^n_  ReGaul^t , supra,  387  U.S.  at  32.  See  e.g.  Cole  v.  Arkansas 
333  U.S.  196  (1948).  For  application  in  a civil  context,  see, 
e.g.,  Hu^l.ane  v.  Cen  tra2  .Ha  nover  Tr.  Co.,  339  U.S.  306  (1  950  ). 
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claims  of  the  opposing  party",  Morgan  v.  United  States,  304 
U.S.  1,  18,  82  L.  Ed.  1129  (1938),  and  the  opportunity  to 
know  of  adverse  evidence  Chernejcoff  v.  U n i_  t e d_Sjt  a t e s , 219 
F . 2d  721  (9th  Cir.  1955).  As  a general  rule,  notice 
regarding  administrative  action  is  sufficient  when  it  enables 
an  affected  party  to  prepare  an  informed  response  which  places 
all  relevant  data  before  the  decision  maker.  Federal  Trade 
Commission  v.  N a t_i  onal_L  ea  d_Co . , 352  U.S.  419,  1 L.  Ed.  2d  438 
(1  957  );  Go2den_Gra  i_n_Ma  carorn  v.  F edera2_Tr a de . Commas s i_ on  472 
F . 2d  882  (9th  Cir.,  1 972  ) cert,  denied  412  U.S.  9 1 8 ( 1 972  ).  21 
The  notice  should  also  inform  the  individual  of  the  procedural 
format  which  will  be  followed  and  state  the  substantive  criteria 
which  will  govern  the  ultimate  determination.  See  Ra2£r  v. 
Lucey,  488  F.2d  748  (1st  Cir.  1973). 

The  Supreme  Court  has  recently  said  of  the  right  to  a 
hearing: 


Many  controversies  have  raged  about  the 
cryptic  and  abstract  words  of  the  Due 
Process  Clause  but  there  can  be  no  doubt 
that  at  a minimum  they  require  the  depriva- 
tion of  life,  liberty  or  property  by  adjudication 
be  preceded  by  notice  and  opportunity  for  a 
hearing  appropriate  to  the  nature  of  the 
case  . . . " [T]he  fundamental  requisite 
of  due  process  of  law  is  the  opportunity  to 
be  heard"  Granni^s  v-  Ordean,  234  U.S.  2385,  58 
L.  Ed.  1361  Tl  944  ) 


2 ^ for  agencies  required  to  adhere  to  the  Administrative 
Procedure  Act,  persons  entitled  to  notice  of  an  agency 
hearing  must  be  informed  of  the  matters  of  fact  and 
law  asserted.  5 U.S.C.  §554(b)(3). 

Goss  v.  Logez,  supra,  415  U.S.  at  574. 


And  as  Justice  Frankfurter,  in  his  famous  concurring 

opinion  in  the  Anti-Fascist  RefueComm^  v.  McGrath,  noted: 

The  Government  may  not  disregard  the 
fundamental  principles  that  inhere  in  'due 
process  of  law*  as  understood  at  the  time 
of  the  adoption  of  the  Constitution.  One 
of  these  principles  is  that  no  person  shall 
be  deprived  of  his  liberty  without  oppor- 
tunity at  some  time  to  be  heard.  341  U.S. 
at  161  . 

Moreover,  the  Court  has  indicated  that  the  required 
hearing  must  be  a real  one,  not  a sham  or  a pretense,  Palko 
v.  Connecticut,  302  U.S.  319,  327,  and  must  come  "at  a 
meaningful  tine  and  in  a meaningful  manner",  Armstrong  v-  Manzo, 
380  U.S.  545  , 552  , 1 4 L.  Ed.  2d  62,  Mathews  v.  M.dridfle, 
sujjra^ 

What  is  a meaningful  and  real  hearing  is  a matter  to 

be  resolved  in  the  balancing  test.  In  Goldberg  v.  Kelly, 

supra , the  court  held  that,  in  view  of  the  severity  of  the 

loss  of  welfare  benefits,  only  a full  evidentary,  trial- 

type  hearing  would  comport  with  due  process,  while  in  Goss  v. 

k°E£I«  the  Court  held  that  an  informal  discussion 

would  be  sufficient  to  suspend  a student  from  school. 

Indeed,  there  are  cases  in  which  courts,  including  the 

Supreme  Court,  have  held  the  potential  injury  warranted  no 

29 

hearing  whatsoever.  These  cases,  however,  may  be  con- 
sidered in  the  distinct  minority. 


See  Cafeteria  Workers,  supra,  Drown  v.  P or t smooth  School 
PiStT  435  F . 2d  TTSz  TUtuTT  19 /'D  Pc  e r t*' den  i e d‘,  '4  02  OTST 
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The  following  comprise  the  menu  of  procedural  safeguards 
an  individual  may  request  as  part  of  a hearing.  Whether  the 
individual  has  a constitutional  right  to  any  or  all  of  them 
is  determined  in  the  balancing  test. 

A . Timing 

The  timing  of  the  hearing,  whether  it  must  proceed 
or  may  follow  government  action,  has  been  the  center  of 
judicial  controversy.  Early  due  process  analysis  uniformly 
held  that  the  timing  of  the  hearing  was  not  essential  as 
long  as  the  individual  had  an  opportunity  to  be  heard  before 
the  action  was  final.  However,  from  the  Goldberg  decision 
arose  a strong  line  of  cases  which  suggested  that  if  a prior 
evidentiary  hearing  was  not  a constitutional  minimum  it  was 
certainly  close  to  it.  Goldberg  v.  K elj_y , 397  U.S.  254, 
required  an  evidentiary  hearing  before  the  termination  of 
welfare  benefits.  In  Goss  v.  Logez,  sugra,  the  Court  held 
that  high  school  students  could  not  be  suspended  without  a 

y 

prior  hearing.  In  Puentes  v.  $ h e r-*  i n , sugra,  it  was  held 
that  a hearing  was  required  before  one  could  have  his  property 
seized  under  a writ  of  replevin.  In  Be21  v.  Burson,  s U£ r a , 
the  Court  held  that  due  process  required  a procedure  for 

972  (1971);  Pfizer  v.  Richardson,  434  F.  2d  536  (2nd  Cir. 
1970)  (court  held  that  there  was  no  need  to  accord  a trial- 
type  hearing  unless  the  affected  party  shows  in  advance 
that  there  is  something  substantial  to  hear);  FCC  v.  UUJR, 
337  U.S.  265  93  L.  Ed  1 353;  Swift  v'.  CUcone,  472  F.2d  577 
(8th  Cir.  1972). 


determining  whether  there  was  a reasonable  possibility  of  a 
judgment  against  a driver  as  a result  of  an  accident  before 
his  license  and  vehicle  registration  could  be  suspended.  In 
S n d h v.  £in)iiZ_L2J2iI}££»  l£j)ra,  a Wisconsin  statute  providing 
for  prejudgment  garnishment  without  notice  to  the  debtor 
or  prior  hearing  was  struck  down  as  violative  of  the  prin- 
ciples of  due  process.  And  in  Morrissey  v.  Brewer,  supra,  the 
Court  determined  that  the  constitution  required  a prior  hearing 
before  parole  could  be  revoked. 

The  Nixon  Court,  at  least  in  the  area  of  employment 
terminations,  has  halted  this  move  toward  prior  hearings. 

v.  supra , the  Court  held  the  Civil  Service 

statutes  providing  for  a post-termination  hearing  were  con- 
stitutionally valid  even  though  an  individual  could  be 
forced  to  remain  unemployed  for  up  to  three  months  awaiting 
this  hearing.  From  the  approach  this  Court  has  taken  with 
respect  to  other  aspects  of  procedural  due  process,  this 
move  may  reasonably  be  viewed  as  the  beginning  of  a trend 
toward  relaxing  the  requirement  of  a prior  hearing. 

B.  Open  Proceedings 

In  the  absence  of  countervailing  factors,  an 
adjudicatory  hearing  must  be  open  to  the  public  and  press  if 
the  individual  so  requests.  Courts  have  held  that  the 
guarantee  of  the  Sixth  Amendment  to  a "public  trial",  while 
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inapposite  to  a non-criminal  proceeding,  represents  an  Anglo- 
American  notion  of  fairness  and  hence  is  a proper  element  of 
procedural  due  process  under  the  Fifth  Amendment.  That  this 
right  is  applicable  to  administrative  proceedings  was  made 
clear  in  Fvtz^era^d  v.  Ham2i£D»  467  F.2d  755  (D.C.  Cir.  1972). 
In  that  case  Mr.  Fitzgerald  requested  his  Civil  Service  Com- 
mission hearing  be  open  to  the  press  and  public.  The  Com- 
mission steadfastly  declined  his  request,  citing  an  agency 
regulational  which  provided  that  personnel  hearings  be  closed. 
In  defense  of  an  action  to  enjoin  the  closed  hearings,  the 
Government  raised  the  following  interests  as  supporting  a 
closed  hearing:  the  privacy  interest  of  the  individual; 
its  need  for  uncomplicated  and  simple  proceedings;  the  belief 
that  the  informal  atmosphere  of  the  closed  hearing  enhances 
the  fairness  of  the  proceedings;  and  that  the  hearing  examiners 
lacked  the  contempt  power  of  judges  and  thus  would  have 
less  ability  and  experience  in  regulating  the  decorum  at 
the  hearing.  The  district  court  disagreed,  finding  instead 
weightly  considerations  favoring  open  hearings.  The  appellate 
court  upheld  the  decision,  holding  that  the  government 
failed  to  advance  reasons  against  an  open  proceeding  weighty 
enough  to  overcome  the  strong  preference  for  government  in 
the  open  and  the  notion  that  an  "open  or  public  hearing"  is 
a fundamental  principle  of  fair  play  inherent  in  our  judicial 
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While  there  are  few  cases  on  this  point,  it  appears 
an  individual's  request  for  an  open,  hearing  at  an  adjudication 
must  be  honored  unless  the  government  can  advance  concrete 
reasons  for  a closed  hearing  beyond  administrative  convenience 
and  a desire  to  proceed  in  private. 

Although  an  individual  has  a Fifth  Amendment 
right  to  an  open  hearing,  that  right  runs  to  him  alone.  It 
is  clear  that  the  press  or  public  could  not  prevail  on  a 
Fifth  Amendment  request  that  a hearing  be  open.  The  press  lacks 
the  standing  to  assert  this  right  and  the  government  has  a 
legitimate  interest  in  protecting  the  individual's  privacy. 

It  is  possible  that  the  press  may  assert  an  independent 
First  Amendment  requirement  that  a dmi n i s t ra t i ve  hearings 
be  conducted  in  public,  but  I am  aware  of  no  case  in  which 
this  argument  has  been  advanced. 

C.  Counsel 

Litigants  seeking  a due  process  claim  to  the  right 
to  representation  by  counsel  as  a necessary  concomitant  to  a 
hearing  cite  Powe^M  v.  Alabama,  287  U.S.  45,  77  L.Ed.  158 
( 1 932)  : 

What,  then,  does  a hearing  include? 

Historically  and  in  particular,  in  our 
own  country  at  least,  it  has  always  included 
the  right  to  the  aid  of  counsel  when 
desired  and  provided  by  the  party  asserting 
the  right. 

* * * 
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If  in  any  case,  cUil  or  criminal,  a 
state  or  federal  court  were  arbitrarily 
to  refuse  to  hear  a party  by  counsel, 
employed  by  and  appearing  for  him,  it 
reasonably  may  not  be  doubted  that 
such  a refusal  would  be  a denial  of 
a hearing,  and,  therefore,  of  due 
process  in  the  constitutional  sense. 

287  U.S.  at  69.  [Emphasis  added]. 

But  Powe_n  was  a cri_mi_nal  case  heard  before  a 
court  of  law.  Courts  have  held  that  "the  right  to  repre- 
sentation by  counsel  is  not  an  essential  ingredient  to  a 
fair  hearing  in  all  types  of  proceedings."  Madera  v. 

a tjon , 386  F.2d  7 78  ( 2nd  Cir.,  1 967  ).  For 
example,  due  process  is  not  denied  because  a person  is 
refused  the  right  to  be  represented  by  counsel  in  a hearing 
before  a draft  board.  United  States  v.  S t u r^U , 342  F.2d 
328  (3d  Cir.  1 965);  Cassidy  v.  UnUed  States,  428  F.2d  585 
(8th  Cir.,  1 970  );  UnUed  States  v.  Evans,  425  F.2d  302  (9th 
Cir.,  1970).  Also,  the  Due  Process  Clause  does  not  require 
that  the  assistance  of  counsel  be  permitted  the  accused  in 
a summary  courtmartial  proceeding  even  though  the  individual 
could  be  sentenced  to  a period  of  confinement.  MUdendorf  v> 
Henr^,  425  U.S.  25,  47  L.  Ed  2.  556  (1975). 

It  is  particularly  well  established  that  there  is 
no  constitutional  right  to  counsel  at  the  preliminary/ 
investigatory  stages  of  an  administrative  proceeding.^0  In 
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See  3£!?era  1 iX-i  kow  Suey  v*  ?ack3I'  225  U.S.  460,  56 

L7~E  dT  1165  ("19127;  Nason  v.  Ins  370  F.2d  865  (2nd  Cir. 


_1  n_re_G  roba  n , 352  U.S.  330,  1 1 L.Ed.  2d  376  ( 1 95  7 ),  the  Supreme 
Court  held  that  a person  had  no  constitutional  right  to 
be  assisted  by  retained  counsel  in  giving  testimony  at  an 
investigatory  proceeding  conducted  by  a Fire  Marshal.  There 
the  Court  stated: 

It  is  clear  that  a defendant  in  a criminal 
trial  has  an  unqualified  right,  under  the  Due 
Process  Clause,  to  be  heard  through  his  own 
counsel.  Chandler  v.  Fretag,  384  U.S.  3. 

Prosecution  of  an  individual  differs  widely 
from  administrative  investigation  of  incidents 
damaging  to  the  economy  or  dangerous  to  the 
public.  The  proceeding  before  the  Fire  Marshal 
was  not  a criminal  trial,  nor  was  it  an  adminis- 
trative proceeding  that  would  in  any  way 
adjudicate  apoellants1  responsibilities  for 
the  fire.  It  was  a proceeding  solely  to 
elicit  facts  relating  to  the  causes  and  , . 

circumstances  of  the  fire.  352  U.S.  at  332.  1 

The  holding  is  of  particular  significance  because, 

after  the  hearing,  the  Fire  Marshal  was  empowered  to  arrest 

any  witness  if  he  believed  that  there  was  evidence  sufficient 

to  charge  him  with  arson  or  a similar  crime  (352  U.S.  at 

338,  dissenting  opinion).  The  holding  of  Groban  would  seem 


1967);  People  v.  Skinner,  341  N.Y.S.  2d  775  (S.C.  N.Y. 

1 973  );  Finance  Commission  of  Boston  v.  Mayor  of  Boston, 
351  N.E.  2d  517  iMass.  19767;  Haines  v.  Askew,  368  F. 
Supp  369,  (Fla.  1973)  aff.  417"U.S.  901. 

With  regard  to  the  line  of  demarcation  between  admin- 
istrative, investigative  and  adjudicatory  functions,  the 
court  in  Haines,  supra,  noted: 

The  purpose  of  an  investigatory  hearing  is 
to  discover  and  procure  evidence,  not  to 
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even  more  compelling  when  there  is  little  or  no  possible 
exposure  to  criminal  liability  at  the  conclusion  of  the 
administrative  investigative  phase.  The  holding  in  Groban 
was  followed  in  Anonymous  v.  Baker  360  U.S.  287,  3 L.  Ed  2d 
1234  (1954),  where  the  Court  held  that  a witness  was  not 
entitled  to  have  a lawyer  present  at  a preliminary  inter- 
rogation by  the  Immigration  and  Naturalization  Service  even 
where  the  witness  might  become  the  object  of  a deportation 
proceeding. 

Although  there  is  a strong  preference  that  counsel 
be  permitted  to  attend  an  agency  ajudication  which  affects 
individual  rights,  the  right  to  be  represented  by  counsel 
is  a matter  to  be  determined  in  the  balancing  test.  The 
factors  which  weigh  most  heavily  in  the  balance  are  the 
complexity  of  the  proceedings  and  the  competency  of  the 
individual.  Where  the  matter  at  issue  is  relatively 
complex  and  the  individual  is  uneducated  and  inarticulate, 
counsel  will  be  required.  See  l_].y.i.  Go^dber^  v.  KejMy. 

Contrawise,  when  the  matters  in  dispute  are  fairly  straightforward 
and  the  individual  is  reasonably  articulate  and  well  educated, 
assistance  of  counsel  is  less  pressing. 

prove  a pending  charge.  In  contrast, 
an  adjudication  hearing  tests  such  evidence 
upon  a record  in  an  adversary  proceeding 
before  an  Independent  hearing  examiner. 


D.  Presentation  of  Evidence 

The  right  to  a hearing  is,  in  fact,  the  right  to 
be  heard.  The  right  to  be  heard  at  least  embraces  an  individual' 
right  to  present  oral  and  written  submissions  before  the 
decisionmaker.  See  e^g . Morgan  v.  United  States,  304  U.S. 

1,  82  L.  Ed  1129  (1937).  A blanket  failure  to  permit  an 
individual  to  introduce  evidence  or  otherwise  to  make  an 
effective  defense  would  constitute  a denial  of  due  process. 

P a sk  a 1 y v.  Seale,  506  F.2d  1209  (9th  Cir.  19  7 4).  The  extent 
to  which  the  individual  may  introduce  evidence  depends  on 
what  will  be  fair  in  the  circumstances  and  reasonable  in 
light  of  the  purpose  and  setting  of  the  proceeding.  See 
e^g^  Wolff  v.  McDonald,  sugra.  It  is  clear  that  it  an 
individual  is  accorded  a hearing  he  may  present  oral  testimony. 

It  is  not  as  clear  whether  the  individual  may  call  witnesses  on 
his  behalf.  The  resolution  of  this  question  turns  most 
significantly  on  the  issue  of  the  proceeding  and  the  pre- 
sentation of  the  government.  The  strongest  case  for  per- 
mitting the  individual  to  call  witnesses  in  his  behalf 
would  be  if  his  reputation  was  at  issue  and  the  government 
presented  witnesses  to  cast  aspersion  on  his  character. 

E.  Confrontation  and  Cross  Examination 

A litigant  pursuing  a request  for  the  right  to 
confront  and  cross  examine  the  people  who  have  provided 
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adverse  evidence  to  the  government  is  likely  to  cite  Green 
v.  McElroy , su£ra,  in  support. 

Certain  principles  have  remained 
relatively  immutable  in  our  jurisprudence. 

One  of  these  is  that  where  governmer, tal 
action  seriously  injures  an  individual,  and  the 
reasonableness  of  the  action  depends  on  fact 
findings,  the  evidence  used  to  prove  the 
Government's  case  must  be  disclosed  to  the 
individual  sc  that  he  has  an  opportunity 
to  show  that  it  is  untrue.  ...  We  have 
formalized  these  protections  in  the  require- 
ment of  confrontation  and  cross  examination. 

They  have  ancient  roots.  They  find  expression 
in  the  Sixth  Amendment  which  provides  that 
in  all  criminal  cases  the  accused  shall 
enjoy  the  right  "to  be  confronted  with  the 
witnesses  against  him."  This  Court  has 
been  zealous  to  protect  these  rights  from 
erosion.  It  has  spoken  out  not  only  in 
criminal  cases,  [citations  omitted],  but 
also  in  all  types  of  cases  where  a dmi n i s t r a t i ve 
and  regul a tory  actions  were  under  scrutiny. 

[citations  omitted]  360  U.S.  at  496,  497. 

The  decision  in  Greene  is  particularly  relevant  to 

to  the  present  inquiry  since  it  involved  the  revocation  of 

an  aeronautical  engineer's  security  clearance.  The  clearance 

had  been  revoked  because  there  were  indications  that  between 

1943  and  1947  he  had  associated  with  communists,  visited 

officials  of  the  Russian  Embassy,  and  attended  a dinner 

given  by  an  alleged  communist  front  organization.  P roc e du r a 1 1 y , 

he  was  given  notice  of  the  action,  a statement  of  the  reasons 

for  the  revocation,  and  an  opportunity  to  appear  before  a 

review  board.  He  was  not,  however,  allowed  to  confront  or 
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cross-examine  those  who  furnished  adverse  information  to  the 
government  investigators  or  the  investigators  themselves. 
Technically,  the  Supreme  Court's  decision  in  this  case  --  voiding 
the  revocation  --  was  based  on  the  narrow  grounds  that  the 
Department  of  Defense  lacked  the  authority  to  create  an 
industrial  security  program.  The  Court,  however,  launched 
into  extended  obiter  di^cta  regarding  the  major  deficiency  of 
the  unauthorized  program  --  the  systematic  denial  of  the 
rights  to  confrontation  and  cross-examination.  Although  the 
Court  in  Greene  did  not  hold  that  the  denial  of  the  rights 
to  confrontation  and  cross-examination  was  unconstitutional, 
the  Court's  dicta  is  often  cited  in  spport  of  these  procedural 
safeguards . 

The  right  to  confrontation  and  cross-examination 

should  be  provided  unless  the  government  can  advance  a 

legitimate  concern  about  allowing  the  free  exercise  of  the 

right.  See  International  Harvester  Co.  v.  Ru  ck  el__shau  s . 478 

F.2d  615  (D.C.  Cir.  1973).  However,  cross-examination  is 

not  an  i ndi spens i bl e part  of  every  hearing.  In  Mor ri ssey 

• v.  Brewer,  408  U.S.  471,  33  L.  Ed.  d 484,  (1972),  a case 

involving  the  due  process  elements  necessary  to  revoke 

parole,  the  Court  noted: 

On  reauest  of  the  parolee,  persons  who  have 
given  adverse  information  on  which  parole 
revocation  is  to  be  based  are  to  be  made 
available  for  questioning  in  his  presence. 

However,  if  the  hearing  officer  determines 


D-32 


that  the  informant  would  be  subject  to  risk 
of  harm  if  his  identity  were  disclosed,  he 
need  not^tre  subjected  to  confrontation  and 
cross-exami nati on. 

Similarly,  in  Wolff  v.  McDonne^j.  s ug  r a , the  Court 
held  that  in  a disciplinary  proceeding  in  a state  prison, 
due  process  does  not  require  that  prisoners  be  allowed  to 
confront  and  crqss  examine  persons  providing  adverse  information. 

Both  WoKf  and  Morrissey  involve  the  rights  of 
prisoners  to  confront  adverse  witnesses,  who,  as  a general 
rule,  are  fellow  prisoners.  The  Court  has  noted  in  both 
cases  the  high  risk  a prison  informant  is  exposed  to  when 
his  identity  is  revealed  to  the  prison  population.  Absent 
government  concerns  for  the  well  being  of  its  witnesses,  the 
right  to  confrontation  and  cross-examination  is  more  likely 
to  be  regarded  as  a due  process  requirement,  particularly 
when  the  information  provided  by  the  witnesses  is  the  major 
part  of  the  government's  case. 

What  constitutes  cross-examination  may  vary  according 
to  the  nature  of  the  proceedings.  There  are  cases  which 
hold  that  when  a proceeding  is  informal,  and  all  parties 
who  have  advanced  adverse  evidence  are  present,  and  are 
free  to  ask  questions  of  each  other,  the  formal  requirement 
of  cross-examination  is  not  necessary.  Such  a case  is 
Woodbury  v.  McKinnon,  447  F.2d  839  (5th  Cir.  1971).  In  an 


action  to  revoke  a surgeon's  hospital  privileges  a doctor 
was  not  allowed  to  formally  cross  examine  members  of  the 
medical  staff  which  had  made  charges  against  him.  The  court 
noted  that  the  proceeding  was  informal,  no  witnesses  were 
presented,  and  the  surgeon  was  free  to  ask  auestions  of 
those  making  accusations  against  him.  Under  these  circum- 
stances, it  was  not  a denial  of  due  process  to  refuse  to 
permit  the  doctor's  attorney  to  engage  in  formal  cross- 
exarni  nation. 

F.  Impartial  and  Reasoned  Decisions 

Implicit  in  the  notion  of  a fair  hearing  is  that 
the  decision-maker  meets  commonly  accepted  standards  of 
impartiality.  Kwonp_Hajn  Chew  v.  Coldi^nq,  344  U.S.  590,  97 
L.  Ed  576  (1963).  A hearing  conducted  by  a biased,  pre- 
judiced, interested  or  disqualified  a dmi ni s t r a t i ve  tribunal 
is  a denial  of  constitutional  due  process  which  nullifies 
the  proceeding  before  the  agency.  Loncj_Be ach  Sa v.  a nd_Loa n 
v.  federal  Hornet oa n_Ba nk_Bd1 , 189  F.  Sup.  589  (S.D.  Calif 
1960).  Not  only  is  a biased  decisionmaker  constitutionally 
unacceptable  but  "our  system  of  law  has  always  endeavored 
to  prevent  even  the  probability  of  unfairness."  In  re  Murchison, 
349  U.S.  133,  136  (1955).  However,  it  is  well  settled  that  the 
c ombi nation  of  investigative  and  adjudicative  functions  with  a 
singlp  anency  does  not  constitute  a per  se  violation  of  due 
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process  See  e^cj^  FTC  v.  Cement^n  statute,  333  U.S.  683  (1  9 48) 
Richardson  v.  Pera 1 ex , 402  U.S.  389  ( 1 971  ),  Pangburn  v.  CAB, 
311  F . 2 d 349  ( 1 st  Cir.  1 962  ). 

In  Withrow  v.  Larkin,  421  U.S.  33,  (1975),  a board  of 
medical  examiners  moved  directly  from  a closed  investigatory 
hearing  regarding  alleged  malpractice  immediately  into  a 
hearing  as  to  whether  the  subject's  license  should  be  revoked 
The  litigant  sought  to  enjoin  this  proceeding  on  the  grounds 
that  to  have  the  investigative  board  become  the  adjudicative 
panel  violated  his  right  to  an  impartial  tribunal.  The 
Court  rejected  this  position,  holding: 

The  contention  that  the  combination  of 
investigative  and  adjudicative  functions 
necessarily  creates  an  unconstitutional  risk 
of  bias  in  administrative  adjudication  has  a 
much  more  difficult  burden  of  persuasion  to 
carry.  It  must  overcome  a presumption  of 
honesty  and  integrity  in  those  serving  as 
adjudicators;  and  it  must  convince  that, 
under  a realistic  appraisal  of  psychological 
tendencies  and  human  weaknesses,  conferring 
investigative  and  adjudicative  powers  on  the 
same  individuals  poses  such  a risk  of  actual 
bias  or  prejudgment  that  the  practice  must 
be  forbidden  if  the  guarantee  of  due  process 
is  to  be  adeouat.ely  implemented.  421  U.S.  at 
47. 

In  short  the  Due  Process  Clause  requires  that  the 
end  product  of  a fair  hearing  is  a conclusion  based  on  the 
evidence  presented  at  the  proceeding,  reasonably  considered 
by  the  examiner,  and  findings  made  on  that  basis  of  that 


evidence.  Jordan  v.  American  Eaole,  169  F.2d  281  (D.C.  Cir. 

1 94  8).  K 1 i n g e v . Lutheran  Charities , 523  F.2d  56  (8th  Cir. 
1975).  Where  the  proceeding  is  relatively  unique,  the 
decision  should  state  the  substantive  standard  on  which  the 
evidence  was  assessed  as  well  as  the  evidence  on  which  the 
tribunal  based  its  decision  in  order  to  aid  in  any  subsequent 
court  review  of  the  proceeding. 
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as  defined  by  his/ 
her  Service,  or 
if  warranted  by 


Prior  service  Sane;  additionally,  mental 
activities  status  evaluation  or  simil 
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2.  Member's  performance  must 
be  such  to  warrant  continua- 
tion on  active  duty. 
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active  duty  for  approximately 
4 months  for  command  relief 
purposes . 


3.  Type  discharge  issued  as 
warranted  by  service  record. 


tary  organization  or  estah- 
lishaK-nt  before  enterin*  up< 
his  present  tens  of  service 
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applicant  to  obtain  and  for- 
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4.  Member  must  request  desig- 
nation as  sole  surviving  mem- 
ber or  discharge. 
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determining  it  to  be 
in  the  best  interest 
of  thst  Department. 
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b.  Subwit  recowwendat ion 
to  ClfhAVPF.RS  for  honorable 
discharge  if  extension  not 
desired  notwithstanding  fact 
that  criteria  is  not  wet. 
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Appendix  F 


MANPOWER. 

Ptf  >.lRvt  A I FAIRS 
AND  LOGISTICS 


ASSISTANT  SECRETARY  OF  DEFENSE 

WASHINGTON.  D C 20301 


£ 7 MAT  1978 


Honorable  Warren  G.  Magnuson 
Chairman,  Committee  on  Appropriations 
United  States  Senate 
Washington,  D.C.  20510 

Dear  Mr.  Chairman: 

During  consideration  of  the  FY  1978  Defense  Appropriations  Bill,  the  Senate 
and  House  Appropriations  Committees  reviewed  the  Military  Services'  policies 
regarding  the  apprehension  of  deserters.  The  committee  reports  discussed  a 
GAO  report  of  January  31,  1977,  entitled  "Millions  Being  Spent  to  Apprehend 
Deserters,  Most  of  Whom  are  Discharged  as  Unqualified  for  Retention"  (refer- 
ence Senate  Appropriations  Report  No.  95-325,  page  113  and  House  Appropriations 
Report  No.  95-451,  page  80). 

Tn  its  response  to  this  GAO  report,  the  Department  of  Defense  stated  it  would 
study  apprehension  policies  as  part  of  an  overall  joint  service  study  of  the 
administrative  discharge  system.  This  study  includes  a review  of  the  GAO  con- 
clusion that  current  apprehension  practices  have  no  deterrent  effect  on  members 
who  do  not  desert,  and  the  GAO's  recommendations  to  reduce  expenditures  by 
either  discharging  deserters  in-absentia  or  foregoing  apprehension  efforts 
until  an  individual  has  been  absent  for  a sufficient  period  of  time  to  indi- 
cate that  a voluntary  return  is  improbable.  The  Committees  requested  a copy 
of  the  study  along  with  a discussion  of  policy  and  procedural  changes  made 
as  a result  of  the  House  Committee’s  recommendations  that  resulted  in  a re- 
duction of  $5.9  million  and  450  military  positions  from  the  Defense  budget 
for  FY  1978. 

The  study  is  still  in  progress.  Aside  from  the  discharge  in-absentia  issue, 
several  other  major  segments  of  the  administrative  discharge  process,  sum- 
marized at  Tab  A,  are  under  consideration.  A copy  of  the  study  will  be  pro- 
vided upon  completion. 

Tn  view  of  the  concern  expressed  by  the  Committee  regarding  the  practice  of 
apprehension  of  deserters,  this  matter  has  been  addressed  separately.  After 
careful  consideration,  the  Department  of  Defense  has  decided  against  adopting 
either  of  the  GAO  recommendations,  but  will  further  define  and  limit  the 
policy  pertaining  to  discharge  in-absentia  to  cases  of  unauthorized  absence 
of  18  months  or  more,  on  a case-by-case  basis,  as  determined  by  the  Secretary 
of  the  Military  Department  concerned.  Although  some  savings  in  costs  of  appre- 
hension might  result  from  adoption  of  either  of  the  GAO's  recommendations,  such 
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action  would  have  an  immediate  adverse  effect  on  militarv  discipline  and  readi- 
ness. Tt  is  also  likely  that  adoption  of  the  GAO  recommendat  ions  would  increase 
recruiting  and  training  costs  associated  with  providing  replacements.  Of  utmost 
significance,  they  would  increase  accession  requirements  in  future  years  when 
we  foresee  an  increasingly  difficult  recruiting  market.  Also,  such  a policy  is 
contrary  to  our  recently  established  attrition  objectives,  which  qrcphasize  to 
commanders  at  all  levels  that  manpower  is  not  unlimited  and  that  they  must, 
through  the  use  of  discipline,  guidance,  counseling  and  good  leadership  tech- 
niques, reduce  the  attrition  of  those  individuals  who  offer  potential  for  be- 
coming productive  members. 

Additional  rationale  and  tbe  change  to  the  DoD  Directive  implement ing  the 
Department's  decision  are  at  Tab  B.  The  results  of  a Department  of  the  Army 
study  specifically  designed  to  determine  the  effectiveness  of  current  prac- 
tices with  regard  to  desertion  vis-a-vis  implementation  of  a non-apprehension 
in-absentia  discharge  policy  are  also  included. 

The  Committees  also  requested  a report  of  policy  and  procedural  changes  imple- 
mented since  submission  of  the  FY  1978  budget.  A revised  DoD  Directive  1325.2 
(Tab  C)  was  issued  during  this  past  year  on  desertion  and  unauthorized  absentee- 
ism. Because  of  traditional  Service  differences  in  mission  and  personnel  poli- 
cies, specific  programs  to  deter  such  incidents  are  best  dealt  with  by  the 
individual  Services.  The  DoD  Directive  provides  firm  policy  guidance  yet  is 
sufficiently  flexible  to  permit  the  Military  Services  leeway  to  deal  effectively 
with  these  problems.  The  DoD  Directive  also  refines  and  standardizes  the  re- 
porting requirements  among  the  Services  and  provides  closer  interface  with  the 
FBI's  National  Crime  Information  Center  and  with  the  Department  of  State. 

With  the  exception  of  the  Navy,  absentee  and  deserter  incidents  have  been  on 
the  decline  for  the  last  several  years  (Tab  D) . The  Navy  initiated  a program 
on  December  1,  1977,  that  requires  deserters  to  be  returned  to  their  parent 
commands  for  appropriate  disposition  when  the  absence  is  less  than  180  days. 

A report  on  the  progress  of  this  program  will  he  available  later  this  summer. 

I hope  this  letter  will  provide  you  with  new  insight  to  some  of  the  more  im- 
portant actions  the  Department  has  been  working  on  in  these  related  areas. 

A similar  letter  has  been  sent  to  the  Chairman  of  the  House  Appropriations 
Comm  i 1 1 ee . 


- 

Assistant  Secretary  of  Defense 
(Manpower,  Reserve  Affairs  A Logistics)’ 

Fr.^  losures 


Sincerely , 


JOHN  P.  WHfTE 


cc:  SASC 


ASSISI  ANT  SFCRE  f AH V OF  OFFENSE 

W ASH  I NOT  ON  D C ?0301 


MANPOWER. 

RE  Sf  RVE.  AF  FAIRS 
AND  LOGISTICS 


* ? MAY  1978 


Honorable  George  H.  Mahon 
Chairman,  Committee  on  Appropriations 
House  of  Representatives 
Washington,  D.C.  20515 

Dear  Mr.  Chairman: 

During  consideration  of  the  FY  1978  Defense  Appropriations  Bill,  the  Senate 
and  House  Appropriations  Committees  reviewed  the  Military  Services'  policies 
regarding  the  apprehension  of  deserters.  The  committee  reports  discussed  a 
GAO  report  of  January  31,  1977,  entitled  "Millions  Being  Spent  to  Apprehend 
Deserters,  Most  of  Whom  are  Discharged  as  Unqualified  for  Retention"  (refer- 
ence Senate  Appropriations  Report  No.  95-325,  page  113  and  House  Appropriations 
Report  No.  95-451,  page  80). 

In  its  response  to  this  GAO  report,  the  Department  of  Defense  stated  it  would 
study  apprehension  policies  as  part  of  an  overall  joint  service  study  of  the 
administrative  discharge  system.  This  study  includes  a review  of  the  GAO  con- 
clusion that  current  apprehension  practices  have  no  deterrent  effect  on  members 
who  do  not  desert,  and  the  GAO's  recommendations  to  reduce  expenditures  by 
either  discharging  deserters  in-absentia  or  foregoing  apprehension  efforts 
until  an  individual  has  been  absent  for  a sufficient  period  of  time  to  indi- 
cate that  a voluntary  return  is  improbable.  The  Committees  requested  a copy 
of  the  study  along  with  a discussion  of  policy  and  procedural  changes  made 
as  a result  of  the  House  Committee's  recommendations  that  resulted  in  a re- 
duction of  $5.9  million  and  450  military  positions  from  the  Defense  budget 
for  FY  1978. 

The  study  is  still  in  progress.  Aside  from  the  discharge  in-absentia  issue, 
several  other  major  segments  of  the  administrative  discharge  process,  sum- 
marized at  Tab  A,  are  under  consideration.  A copy  of  the  study  will  be  pro- 
vided upon  completion. 

In  view  of  the  concern  expressed  by  the  Committee  regarding  the  practice  of 
apprehension  of  deserters,  this  matter  has  been  addressed  separately.  After 
careful  consideration,  the  Department  of  Defense  has  decided  against  adopting 
either  of  the  GAO  recommendations,  but  will  further  define  and  limit  the 
policy  pertaining  to  discharge  in-absentia  to  cases  of  unauthor i zed  absence 
of  18  months  or  more,  on  a case-by-case  basis,  as  determined  by  the  Secretary 
of  the  Military  Department  concerned.  Although  some  savings  in  costs  of  appre- 
hension might  result  from  adoption  of  either  of  the  GAO's  recommendations,  such 
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action  would  have  an  immediate  adverse  effect  on  military  discipline  and  readi- 
ness. It  is  also  likely  that  adoption  of  the  GAO  recommendations  would  increase 
recruiting  and  training  costs  associated  with  providing  replacements.  Of  utmost 
significance,  they  would  increase  accession  requirements  in  future  years  when 
we  foresee  an  increasingly  difficult  recruiting  market.  Also,  such  a policy  is 
contrary  to  our  recently  established  attrition  objectives,  which  emphasize  to 
commanders  at  all  levels  that  manpower  is  not  unlimited  and  that  they  must, 
through  the  use  of  discipline,  guidance,  counseling  and  good  leadership  tech- 
niques, reduce  the  attrition  of  those  individuals  who  offer  potential  for  be- 
coming productive  members. 

Additional  rationale  and  the  change  to  the  DoD  Directive  implementing  the 
Department's  decision  are  at  Tab  B.  The  results  of  a Department  of  the  Army 
study  specifically  designed  to  determine  the  effectiveness  of  current  prac- 
tices with  regard  to  desertion  vis-a-vis  implementation  of  a non-apprehension 
in-absantia  discharge  policy  are  also  included. 

The  Committees  also  requested  a report  of  policy  and  procedural  changes  imple- 
mented since  submission  of  the  FY  1978  budget.  A revised  DoD  Directive  1325.2 
(Tab  C)  was  issued  during  this  past  year  on  desertion  and  unauthorized  absentee- 
ism. Because  of  traditional  Service  differences  in  mission  and  personnel  poli- 
cies, specific  programs  to  deter  such  incidents  are  best  dealt  with  by  the 
individual  Seivices.  The  DoD  Directive  provides  firm  policy  guidance  yet  is 
sufficiently  flexible  to  permit  the  Military  Services  leeway  to  deal  effectively 
with  these  problems.  The  DoD  Directive  also  refines  and  standardizes  the  re- 
porting requirements  among  the  Services  and  provides  closer  interface  with  the 
FBI's  National  Crime  Information  Ceutei  and  with  the  Department  of  State. 

With  the  exception  of  the  Navy,  absentee  and  deserter  incidents  have  been  on 
the  decline  for  the  last  several  years  (Tab  D) . The  Navy  initiated  a program 
on  December  1,  1977,  that  requires  deserters  to  be  returned  to  their  parent 
commands  for  appropriate  disposition  when  the  absence  is  less  than  180  days. 

A report  on  the  progress  of  this  program  will  be  available  later  this  summer. 

I hope  this  letter  will  provide  you  with  new  insight  to  some  of  the  more  im- 
portant actions  the  Department  has  been  working  on  in  these  related  areas. 

A similar  letter  has  been  sent  to  the  Chairman  of  the  Senate  Appropriations 
Commit  tee. 
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JOINT-SERVICE  ADMINISTRATIVE  DISCHARGE  STUDY 


A.  OBJECTIVE . To  provide  a definitive  analysis  of  the  administrative 
discharge  system,  with  an  articulation  of  overall  purpose,  including  the 
needs  of  government,  the  Military  Services,  society  and  the  individuals 
affected. 

B . SU MMARY  OF  MAJOR  ISSUES  DEVELOPED  THUS  FAR 

1.  Whether  or  not  the  U.S.  Armed  Forces  should  discharge  in-absentia 
(TAB  B) . 

2.  Whether  or  not  the  "Honorable  Discharge"  for  "honorable"  service 
in  the  Armed  Forces  should  be  retained. 

a.  Objective:  To  achieve  agreement/resolution  on  a statement  of 
"honorable"  service. 

b.  Discussion:  The  strength  of  the  military  hierarchal  structure, 
which  requires  very  strong  personal  interrelationships  and  group  cohesion 
for  success  under  the  stress  of  combat,  is  the  subjective  - and  necessarily 
personal  - evaluation  of  performance  and  conduct.  DoD  Directive  1332.14, 
"Enlisted  Administrative  Separations,"  establishes  a personnel  management 
system  which  combines  objective  standards  of  performance  and  personal 
conduct  with  a subjective  evaluation  process.  The  Honorable  Discharge 
serves  as  the  cornerstone  of  this  system. 

3.  Should  the  three-tiered  administrative  separation  system  be  retained. 

a.  Objective:  To  achieve  agreement/resolution  on  continuation  of 
the  three-tiered  system  or  agreement/resolution  on  a modified  system  of 
characterization . 

b.  Discussion: 

(i)  The  Military  Services  must  have  a system  for  discharging 
persons  for  cause.  That  system  must  be  as  fair  and  equitable  as  is  possible. 

It  also  must  be  dynamic  and  responsive  to  societal  needs.  Above  all,  it  must 
comport  with  the  time-honored  military  custom  and  strong  military  tradition 
of  honoring  good  and  faithful  service  at  the  end  of  a period  of  service.  The 
present  administrative  system  of  Honorable,  General  (under  honorable  conditions) 
and  Discharge  Under  Other  Than  Honorable  Conditions  (formerly  Undesirable 
Discharge)  resulted  from  a Joint  Armed  Services  Committee  formed  in  1947. 

This  committee  recommended  the  addition  of  the  General  Discharge.  It  recognized 
that  a simple  bifurcated  system  was  not  as  equitable  or  as  useful  as  a three- 
tiered system  since  a two-level  system  did  not  clearly  provide  a characteriza- 
tion for  those  persons  whose  service  was  neither  honorable  nor  less  than 
honorable  within  the  time-honored  meanings  of  these  terms. 

(ii)  There  is  no  way  to  acknowledge  meritorious  service  without 
conversely  acknowledging  less  than  meritorious  service,  if  only  by  omission 
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of  honorable  recognition.  It  is  further  believed  that  former  service 
members  should  have  a right  to  a record  attesting  to  the  quality  of 
service  which  they  can  use  as  they  desire  to  meet  requirements  imposed 
by  civilian  society. 

4.  Whether  the  DoD  directive  governing  enlisted  administrative 
separations  should  be  modified  in  order  to  force  more  administrative 
discharges  into  the  punitive  system  under  the  Uniform  Code  of  Military 
Justice  (UCMJ)  as  a means  of  reducing  or  stemming  attrition. 

a.  Objective:  To  achieve  agreement/resolution  on  the  role  of 
DoD  Directive  1332.14  in  the  processing  of  cases  which  may  also  be 
processed  under  the  UCMJ. 

b.  Discussion:  The  administrative  discharge  system  provides  the 
armed  forces  with  an  expeditious  means  of  separating,  with  an  appropriate 
characterization  of  service,  those  members  unable  to  adapt  to  service  life 
and  those  who  clearly  demonstrate  they  are  unqualified  for  retention.  At 
the  same  time,  the  DoD  directive  recognizes  that  the  military  member  has 
certain  rights  which  must  be  protected.  The  UCMJ  is  a comprehensive 
criminal  code  which  regulates  the  conduct  of  members  of  the  armed  forces. 

The  Code's  primary  goal  is  to  insure  high  standards  of  morale  and  discipline, 
which  promote  the  efficiency  of  the  fighting  forces,  while  protecting  the 
constitutional  rights  of  the  military  member.  This  system  is  more  time- 
consuming,  costly  and  has  greater  long-term  impact  on  the  individual  concerned. 

5.  Whether  or  not  the  marginal  performer  program  (including  the 
expeditious  discharge  program)  is  causing  unnecessary  attrition. 

a.  Objective:  To  examine  the  provisions  for  discharging  marginal 
performers  and  recommend  corrections  if  required. 

b.  Discussion:  The  marginal  performer  program  has  served  as  a 
cost  effective  and  expeditious  means  of  separating  non-performers  prior 
to  those  individuals  becoming  the  subject  of  more  severe  administrative/ 
disciplinary  action.  The  administrative  discharge  system,  and  especially 
the  marginal  performer  program,  have  been  criticized  as  a result  of  a 
perception  that  the  Services  are  taking  the  "easy  way  out"  rather  than 
exercising  proper  leadership  and  enforcing  traditional  disciplinary 
alternatives.  Recent  attrition  levels  have  tended  to  support  this 
perception.  However,  the  marginal  performer  program  is  only  one  facet 

of  the  administrative  separation  process  and  may  not  be  the  sole  cause  of 
the  first  term  attrition  problem. 
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WHETHER  OR  NOT  THE  U.S.  ARMED  FORCES  SHOULD  DISCHARGE  IN-ABSENTIA 


Background : 

Department  of  Defense  policy  provides  that  a member  may  be  discharged  for 
misconduct  when  an  unauthorized  continuous  absence  of  one  year  or  more  has 
been  established.  In  accordance  with  this  policy,  a member  beyond  military 
control  for  more  than  one  year  may  be  discharged  at  Secretarial  discretion 
provided  prosecution  is  barred  by  the  statute  of  limitations,  or  when  such 
action  would  serve  the  National  interests.  However,  in  March  1969  the 
Subcommittee  on  Treatment  of  Deserters  from  the  Military  Services, 

Committee  on  the  Armed  Services,  United  States  Senate  (Senate  Report  No. 
91-93)  recommended  that  discharges  in-absentia  be  discontinued  in  the  case 
of  deserters  and  further,  that  such  cases  be  processed  in  accordance  with 
the  Uniform  Code  of  Military  Justice  (10  U.S.C.  801  et_  seq) . Since  that 
time  the  discharge  in-absentia  policy  has  not  been  generally  applied.  It 
has  only  been  applied  in  those  cases  where  the  member  is  an  alien  who  has 
gone  to  a foreign  country  where  the  U.S.  has  no  authority  to  apprehend  and 
in  those  cases  where  prosecution  is  barred  by  the  statute  of  limitations. 

The  GAO  in  a report  dated  January  31,  1977,  on  "Millions  Being  Spent  to 
Apprehend  Military  Deserters,  Most  of  Whom  are  Discharged  as  Unqualified 
for  Retention,"  concluded  that  current  apprehension  practices  have  no 
deterrent  effect  on  members  who  do  not  desert  and  recommended: 

"Stopping  the  apprehension  of  deserters  except  when  the  individual 
is  wanted  for  some  specific  purpose,  such  as  another  crime  or 
security  matter,  and  discharge  them  in-absentia  after  they  have 
been  absent  for  a stipulated  period." 

I 

"Not  routinely  undertaking  aggressive  apprehension  efforts  until 
an  individual  has  been  gone  long  enough  to  indicate  that  a volun- 
tary return  is  improbable." 

In  its  response  to  the  GAO,  the  DoD  stated  in  part: 

"Discharge  in -absentia  foregoes  possible  prosecution  of  other 
criminal  offenses  not  discoverable  until  the  deserter  is 
returned  to  military  control.  Such  a discharge  would  subvert 
the  military  justice  mechanism  by  permitting  the  offender  to 
avoid  later  trial.  Discharge  in -absentia  after  the  mere 
passage  of  time  could  also  result  in  further  inequities  in 
punishment.  For  example,  the  individual  who  evaded  past  the 
'in-absentia'  discharge  point  would  receive  an  administrative 
discharge  while  those  who  returned  earlier  would  face  not  only 
discharge,  but  other  Uniform  Code  of  Military  Justice  sanctions. 

Such  discharge  action,  when  the  whe  eabouts  of  an  individual  is 
unknown,  implies  a lack  of  interest  in  the  individual  and  could 
result  in  the  issuance  of  an  erroneous  discharge.  Return  to 


military  control  also  helps  to  determine  the  reason  for 
desertion.  Full  implementation  of  the  in-absentia  provision 
could  undermine  the  concepts  of  military  discipline  and 
threaten  mission  accomplishment." 

"Another  aspect  regarding  the  discharge  in-absentia  provision 
causing  considerable  concern  is  insuring  that  not  only  have 
all  reasonable  efforts  to  return  the  individual  to  military 
control  been  explored,  but  also  that  due  process  requirements 
are  accomplished.  Critics  of  the  current  three-tiered  adminis- 
trative discharge  system  have  repeatedly  charged  that  the 
Military  Services  violate  an  individual's  right  to  full  due 
process  when  separation  is  effected  under  other  than  honorable 
conditions  through  the  administrative  discharge  system,  even 
when  the  military  member  is  present  and  afforded  a hearing. 

To  discharge  in-absentia  without  further  study  does  not  seem 
appropriate . " 


******** 

"Department  of  Defense  policy  requires  that  absentees  be 
returned  to  military  control  as  soon  as  possible.  Each  case 
is  then  reviewed  on  its  own  merits  by  the  particular  Service 
involved  to  determine  whether  or  not  the  individual  is  suitable 
for  retention." 

Following  submission  of  the  GAO  report  and  DoD  response  thereto,  the 
Congress  took  action  to  reduce  the  DoD  budget  for  FY  1978  by  $5.9  million 
and  some  450  military  positions.  Furthermore,  the  Congress  took  action 
to  reduce  the  FBI's  budget  submission  in  the  area  of  apprehension  efforts 
of  deserters  by  some  $5.9  million.  As  a result,  the  FBI  will  curtail  its 
program  for  investigation  and  apprehension  of  deserters  except  in  those 
instances  where  the  individual  is  wanted  for  another  serious  crime.  The 
DoD  and  the  FBI  are  working  on  a mutually  acceptable  modification  to  our 
present  arrangement.  In  addition,  the  Military  Departments  are  preparing 
a joint-service  apprehension  program  for  deserters. 

In  a related  matter.  Pub.  L.  95-126  of  8 October  1977  amended  section  3103 
of  Title  38,  U.S.  Code,  to  provide  another  bar  to  veterans'  benefits  "...on 
the  basis  of  an  absence  without  authority  from  active  duty  for  a continuous 
period  of  at  least  one  hundred  and  eighty  days  if  such  person  was  discharged 
under  conditions  other  than  honorable...". 

Discussion : 

The  policy  which  would  permit  discharge  of  deserters  in-absentia  has  under- 
gone periodic  evaluation  within  DoD  since  1969.  It  has  not  been  resumed  as 
a general  practice  during  this  time  for  several  reasons,  including  practical 
considerations  and  because  it  was  conceptually  inconsistent  with  other 
programs.  Portions  of  President  Ford's  Clemency  Program  of  1974  and  the 
Special  Discharge  Review  Program  of  1977  --  approved  by  President  Carter  — 
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provided  for  the  voluntary  return  of  at-large  deserters  from  the 
Vietnam-era  to  military  control.  Upon  return,  they  were  afforded  the 
safeguards  of  our  discharge  procedures  for  those  being  processed  for 
discharge  by  reason  of  misconduct,  including  consultation  with  a lawyer. 

In  practically  all  cases  they  received  an  OTH  discharge.  They  then 
became  eligible  to  apply  for  further  clemency  or  an  upgrade  of  discharge 
characterization.  An  unlimited  discharge  in-absentia  policy  for  deserters 
would  have  undermined  these  programs. 

From  a practical  standpoint,  with  the  establishment  of  the  All-Volunteer 
Force  in  1973,  the  goal  of  the  DoD  has  been  to  identify  and  separate 
marginal  perforners  as  quickly  as  possible  and  to  retain  all  others  for 
the  full  term  of  enlistment.  Attainment  of  this  goal  — in  conjunction 
with  the  maintenance  of  relatively  constant  strength  levels  in  a declining 
manpower  pool  — mandates  reduction  of  the  early  attrition  of  those 
individuals  who  offer  potential  for  becoming  productive  members  through 
application  of  positive  manpower  actions  including  the  use  of  discipline, 
guidance,  counseling  and  good  leadership  techniques.  A discharge 
in-absentia  policy  — unlimited  by  the  threat  of  apprehension  and  punish- 
ment as  suggested  by  the  GAO  — would  in  effect  confer  the  "right  to  quit" 
on  individual  members  and  is  contrary  to  these  objectives. 

The  potential  impact  of  such  a discharge  in-absentia  policy  was  assessed 
in  an  Army  study.  A part  of  the  basis  for  analysis  included  surveys  of 
both  trainees  and  troops  assigned  to  operational  units.  Although  the  GAO 
report  indicated  it  could  find  no  evidence  of  deterrent  value  in  the 
current  system,  the  Army's  evaluation  of  individual  troop  responses 
reflected  that  the  threat  of  apprehension  and  punishment  discourages  many 
members  from  deserting.  Others  indicated  they  would  have  already  deserted 
if  the  Army  had  in  existence  an  in-absentia  discharge  policy  instead  of 
the  current  system.  At  eight  installations  where  the  survey  was  adminis- 
tered, between  4 and  10%  of  the  soldiers  surveyed  indicated  they  would 
terminate  their  service  early  through  in-absentia  procedures  if  such  a 
practice  were  adopted.  Attachments  1 and  2 to  this  Tab  contain  a detailed 
analysis  of  the  costs  of  apprehension  and  accession  requirements.  The  DoD 
may  expect  to  avoid  costs  in  the  range  of  $30-50  million  annually  if  all 
apprehension  efforts  are  terminated  and  a discharge  in-absentia  policy  is 
adopted.  However,  this  practice  would  also  involve  an  immediate  increase 
in  accession  requirements  that  could  reach  as  high  as  14,500  annually  and 
an  increase  of  over  $81  million  in  costs  over  the  current  system  for  the 
Army  alone. 

Comment : 

Circumstances  underlying  the  1969  moratorium  on  the  discharge  in-absentia 
policy  have  totally  changed.  We  are  no  longer  engaged  in  an  armed  conflict, 
nor  do  we  have  access  to  a relatively  unlimited  manpower  supply  supported  by 
a draft.  Congressional  commentary  has  shifted  from  criticism  about  being 
too  lenient  on  wartime  deserters  and  absentees  to  a concentration  on  trimming 
unnecessary  expenses  by  improvement  in  personnel  management  systems.  However, 
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these  changes  in  basic  circumstances  should  not  be  interpreted  as  being 
permissive  of  a return  to  the  pre-1969  policy  on  this  issue  without  full 
consideration  of  other  events  that  have  transpired  since  that  time. 

Although  there  are  currently  no  similar  programs  underway  or  contemplated 
which  would  now  conflict  with  such  a policy,  both  of  the  Presidential 
programs  for  Vietnam-era  deserters  — and  other  former  service  personnel 
with  less  than  honorable  discharges  — along  with  enactment  of  Pub.  L. 

95-126,  have  served  to  re-enforce  the  need  for  a characterization 
system  — based  on  honorable  service  — in  maintaining  high  morale  and 
discipline  within  the  Armed  Forces.  They  have  also  provided  a fuller 
awareness  of  the  tremendous  impact  of  the  characterization  system  on  the 
individuals  concerned  after  discharge,  and  of  the  requirement  for  insuring 
that  less  than  honorable  discharges  are  not  issued  indiscriminately  or 
capriciously.  Further,  that  to  the  extent  possible,  equity  is  maintained 
betweeen  the  treatment  afforded  various  eras  of  servicemembers , and  that 
when  errors  or  inequities  occur  they  are  rapidly  corrected. 

In  addition  to  these  factors,  consideration  must  be  given  to  many  other 
matters  in  determining  the  policy  on  desertion  for  1978  and  beyond.  These 
include  the  continuing  requirement  for  our  members  to  be  instantaneously 
responsive  during  times  of  hostilities.  Such  responsiveness  is  a time-proven 
element  of  successful  military  operations  and  is  based  on  discipline  and 
prompt  obedience  to  lawful  orders  of  superiors  at  all  times.  These  essential 
qualities  are  directly  supported  by  appropriate  treatment  of  absenteeism 
under  the  Uniform  Code  of  Military  Justice.  In  this  context,  it  must  be 
acknowledged  that  the  long-established  policy  of  the  Armed  Forces  is  to 
have  absentees  returned  to  military  control  as  soon  ar  possible.  Upon  their 
return,  disposition  — disciplinary  or  administrative  — is  determined  on  an 
individual  basis.  All  but  about  1,500  Vietnam-era  (4  August  1964  - 28  March 
1973)  deserters  have  been  processed  under  this  policy. 

Conclusion : 

Discharge  in-absentia  is  currently  authorized  under  the  following  conditions: 

a.  When  the  prosecution  of  the  member  is  apparently  barred  by  statute 
of  limitations,  10  U.S.  Code  843. 

b.  When  the  member  is  an  alien  and  has  gone  to  a foreign  country 
where  the  U.S.  has  no  authority  to  apprehend  such  a member  under  a treaty 
or  agreement. 

c.  When  the  appropriate  Secretary  drops  a Reservist  from  the  rolls  of 
the  Service  concerned  under  10  U.S.  Code  1163. 

The  Department  of  Defense  should  not  authorize  the  unqualified  discharge  of 
individuals  in-absentia  as  recommended  by  GAO  because  of  the  qreat  potential 
for  increased  costs  and  accession  requirements  — assuming  it  would  even  be 
possible  to  recruit  the  replacements  required  in  a declining  manpower  pool. 

In  addition,  such  a policy  should  be  rejected  because  of  the  adverse  impact 
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it  would  have  on  military  discipline,  morale,  and  readiness,  as  well  as 
the  due  process  requirements  established  within  our  administrative 
separation  system  since  1969. 

One  alternative  solution  is  to  adopt  the  current  practice  as  the  permanent 
{Kjlicy.  While  favored  by  many,  this  solution  does  not  take  into  full 
account  the  change  in  basic  circumstances  since  1969,  nor  the  fact  that 
commencing  October  1,  1978  the  FBI  will  no  longer  be  able  to  render  its 
traditional  nationwide  assistance  in  the  apprehension  of  deserters. 

Another  alternative  is  to  try  to  devise  the  most  effective  solution  in 
terms  of  current  and  anticipated  overall  DoD  manpower  requirements  and 
costs  which  also  comports  with  our  goals  for  the  All-Volunteer  Force. 

This  solution  would  include  aggressive  apprehension  efforts  — followed 
by  increased  emphasis  on  guidance,  counseling  and  leadership  techniques  -- 
in  conjunction  with  a realistic  in-absentia  separation  provision  that 
recognizes  there  is  a point  of  diminishing  returns  in  such  efforts.  Under 
this  solution,  the  DoD  can  still  maintain  the  required  deterrent  to 
desertion  necessary  to  control  future  accession  requirements,  and  yet 
preserve  for  the  Secretaries  of  the  Military  Departments  a desired  degree 
of  flexibility  in  the  management  of  their  personnel  resources.  Under  this 
alternative  many  favor  a system  where  a deserter  may  be  discharged  at 
Secretarial  discretion,  on  a case-by-case  basis  at  the  expiration  of  18 
months  absence.  The  period  of  18  months  is  suggested  because  it  is  a 
sufficient  period  of  time  to  require  a full  commitment  by  all  of  the 
Military  Departments  to  the  apprehension  program  and  to  deter  individuals 
from  deserting,  as  well  as  to  permit  the  apprehension  of  most  of  those  who 
do  desert. 

Decision : 

DoD  Directive  1332.14  has  been  modified  to  reflect  the  alternative 
described  above  permitting  discharge  in-absentia  after  18  months.  This 
change  is  contained  at  Attachment  3 to  this  Tab, 
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SUMMARY  OF  GAO  REPORT  AND  U.S.  ARMY  STUDY— 

ANALYSIS  OF  COSTS  OF  APPREHENSION  AND  ACCESSION  REQUIREMENTS 


I 


GAO  Report  (Jan  77) : This  report  concluded  "millions  of  dollars"  could 
be  saved  if  the  Federal  Government  terminated  apprehension  efforts  in 
routine  deserter  cases  in  favor  of  an  "in-absentia"  discharge  system, 
where  a discharge  under  other  than  honorable  conditions  (OTH)  would  be 
mailed  to  deserters  after  the  passage  of  a set  period  of  time.  Finding 
no  systematic  accounting  of  apprehension  costs  among  the  Services,  the 
GAO  extrapolated  from  fragmentary  available  data  that  the  DoD  spent  $27M 
in  FY75  and  $30M  in  FY76  for  apprehension  of  deserters.  Because  it  could 
find  no  empirical  data  to  support  a deterrent  value  in  the  current  system 
of  apprehending  deserters,  the  GAO  did  not  consider  that  a change  to  an 
"in-absentia"  system  would  increase  desertion  and  attrition  rates.  In 
addition,  the  GAO  did  not  consent  on  potential  increases  in  accession 
requirements  nor  include  these  costs  in  its  calculations. 

Army  Study  (Dec  77) : Based  on  interviews  at  eight  installations  with 
trainees  and  regular  troops,  the  Army  study  found  that  there  is  a significant 
deterrent  in  the  use  of  the  current  system  of  apprehension  and  disposition  of 
deserters.  Between  4 and  10%  of  those  interviewed (E-l ' s through  E-5's) 
indicated  they  would  choose  to  terminate  their  Army  service  early  if  they 
could  expect  to  receive  an  OTH  discharge  in  the  mail  at  some  point  after 
deserting.  This  projected  increase  in  desertions  from  a current  rate  of 
1.4%  for  E-l's  through  E-5’s  would  also  cause  concomitant  major  increases  in 
early  attrition,  resulting  in  increased  accession  costs  that  would  far  exceed 
the  cost  of  the  current  apprehension  program.  The  Army  study  also  found  that 
it  actually  cost  $27. 7M  to  operate  its  apprehension  system  in  FY77,  and  that 
it  would  cost  about  $0.2M  to  mail  out  discharge  certificates  in  an 
"in-absentia"  system.  The  Army  study  concluded  that  adoption  of  the  system 
recommended  by  the  GAO  would  remove  a major  factor  in  controlling  absenteeism 
and  would  ultimately  result  in  higher  costs  to  the  Federal  Government  than 
the  current  system. 

Analysis : The  recommendation  in  the  GAO  study  to  terminate  apprehension  of 
deserters  is  based  upon  gross  estimates  of  selected  expenditures  and  an 
unsupported  assumption  of  the  lack  of  value  of  current  apprehension  practices 
as  a deterrent  to  desertion.  It  is  useful  only  to  the  extent  it  has  caused 
increased  interest  in  the  review  and  correction  of  the  deserter  problem. 

The  Army  study  is  extremely  broad  in  scope.  Its  principal  value  in  resolving 
this  issue  is  that  it  convincingly  refutes  the  GAO  assertion  of  lack  of 
deterrent  value  of  the  current  apprehension  program.  It  provides  a well 
reasoned  range  of  projections  of  desertion  rates  and  resultant  increases  in 
accession  requirements  that  would  likely  occur  in  the  Army  upon  adoption  of 
a non-apprehension  policy  for  deserters. 

Table  1 reflects  the  cost  and  accession  requirements  involved.  It  is  based 
on  the  computations  in  Table  2 which  use  the  Army's  estimated  numbers  in 
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cc.:.;  ir.czion  with  costs  established  in  attrition  studies  undertaken  within 
C ~f/.  The  most  significant  feature  of  this  display  is  that  adoption  of  the 
GAO  re r orrr.endation  would  cause  an  immediate  increase  in  accession  require- 
rer is  resulting  fron.  the  loss  of  services  of  those  apprehended  deserters 
who  are  now  rehabilitated  and  returned  to  duty.  Further,  the  Government 
would  continue  to  realize  a net  reduction  in  expenditures  until  the 
ceseroion  rate  reaches  a break-even  point  of  19  per  1000,  at  which  time 
accession  requirements  for  the  Army  alone  would  increase  by  3,700  annually. 
If  personnel  were  not  deterred  from  deserting  under  the  GAO  proposal  --  as 
strongly  asserted  by  the  Army  — based  on  the  most  conservative  interpreta- 
tion of  the  information  gathered  by  the  Army's  survey,  the  Army  desertion 
rate  in  the  peacetime  all  volunteer  force  would  increase  from  14  to  20  per 
1000  at  a net  additional  cost  of  $5.5M  and  an  increased  Army  accession 
requirement  of  4,400  annually.  A more  liberal  interpretation  of  the 
information  reflects  a projected  desertion  rate  as  high  as  37  per  1000,  at 
a net  additional  cost  of  $81M  with  an  increased  accession  requirement  of 
14,500  annually.  (No  estimate  has  been  made  as  to  potential  increases  in 
the  event  of  future  involvement  in  military  actions.) 


Table  2 


Computations  - Army  Desertion  Study 
(Relationship  to  Increased  Accession  Requirements  and  Costs) 


Amy  i Y 1977  Experience 
Daser  ter  s 

Rate  per  1000  Enlistees 

Number  of  Deserters 

V 

Estimated  Manyear  Loss  to  Deserters 

Per  Deserter  — ^ 

Total 

Accession  Requirement  Computation 

2/ 

Expected  Manyears  Accessions  — 
Accession  Requirement  (17,700  4-  2.2) 


14 

9,200 


1.92 

17,700 


2.2 

8,045 


Cost  Computation 

3/ 

Estimated  Cost  of  Each  Accession  — 
Cost  of  Accessing  8,045  Personnel 

Army  Rehabilitation  Experience 

Percent  of  Deserters  Rehabilitated 
Number  Rehabilitated  (9.15%  x 9200) 


$7,525 
$60. 5M 


9.15% 

842 


* 
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Manyears  Recovered  Through  Rehabilitation 

Per  Rehabilitatee  — ^ 1.92 

Total  Manyears  Recovered  1,617 

Accessions  Avoided  Through  Rehabilitation 

2/ 

Manyears  per  Accession  — 

Total  Accessions  Avoided 


2.2 

735 


Costs  Avoided  Through  Rehabilitation 

Cost  per  Accession  — ^ $7,525 

Total  Costs  Avoided  $5.5M 


1/  A .sumos:  22%  desert  at  3 months  and  have  33  months  remaining. 

27%  desert  at  6 months  and  have  30  months  remaining. 
51%  desert  at  21  months  and  have  )5  months  remaining 


?/  3 year  enlistments;  50'i  high  school  graduat  e;  50",  non -high 

•.  ))•>•»]  graduate  (MI’P(AfiR)  Staff  Study,  1 x Rep  77). 

V . h I graduate  ••  $9,006;  tion-gra-h:  s • ?'.,••  • ' " ."!  *•!  i 

it  Set.  77)  . 
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MEMORANDUM  FOR  The  Secretaries  of  the  Military  Departments 

V 

SUBJECT : Discharge  in-Absentia 


I have  reviewed  the  responses  of  the  Military  Departments  regarding  the 
discharge  in-absentia  issue  which  emanated  from  the  current  study  of  the 

administrative  discharge  system.  I have  determined  that  discharge  ‘ 

in-absentia  will  be  limited  to  those  circumstances  outlined  on  the 
attachment.  These  changes  will  be  incorporated  in  a formal  revision  to 
DoD  Directive  1332.14  at  a later  time. 

Effective  October  1,  1978,  the  FBI  will  limit  its  efforts  in  the  routine 
apprehension  of  deserters.  A memorandum  of  understanding  is  currently 
being  developed  with  the  FBI  in  this  regard.  For  planning  purposes,  the 
FBI  has  indicated  they  will  continue  to  provide  access  to  their  identifi- 
cation and  National  Crime  Information  Center  facilities  and  will  make 
apprehension  in  selected  circumstances  (e.g. , comnission  of  another  felony). 

Effective  August  1,  1978,  requests  for  FBI  participation  must  be  limited  to 
aggravated  deserter  cases. 

In  view  of  the  above,  it  is  imperative  that  we  establish  a more  effective 
program  for  the  apprehension  and  disposition  of  deserters.  This  program 
must  be  developed  with  a view  toward  retention  of  those  individuals  who, 
with  some  additional  support  or  direction,  could  be  developed  into  effective 
performers. 

Funding  and  manpower  implications  for  increased  apprehension  efforts  by  the 
Military  Departments  will  be  addressed  during  the  forthcoming  POM  review 
process.  Regardless  of  the  outcome  of  this  issue,  the  Department  of  the 

Army,  in  conjunction  with  the  other  Military  Departments  and  the  Defense  | 

Investigative  Service,  is  requested  to  provide  a coordinated  plan  for  a 
;oint-Service  apprehension  program  for  deserters  by  July  1,  1978,  including 
• , roposed  In terse rvice  support  agreement. 


Signed 

C.  W DUNCAN.  JR. 
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Modification  to  Enclosure  6,  paragraph  E.5.,  DoDD  1332.14,  December  29,  1976 


"5.  A member  beyond  military  control  by  reason  of  unauthorized  absence: 

a.  May  be  discharged  under  other  than  honorable  conditions  in 
absentia  under  any  of  the  following  circumstances: 

(1)  When  the  prosecution  of  the  member  is  apparently  barred  by 
statute  of  limitations,  10  USC  843,  (reference  (e)).  In 
those  cases,  a Discharge  Under  Other  Than  Honorable  Conditions 
certificate  may  be  issued  at  any  time  after  it  is  determined 
that  prosecution  is  so  barred,  provided  that  upon  considera- 
tion of  available  extenuating,  mitigating  and  aggravating 
factors  in  each  case,  the  discharge  authority  determines  that 
the  best  interest  of  the  Armed  Forces  will  be  served  by 
issuance  of  such  discharge. 

(2)  When  the  member  who  is  an  alien  has  gone  to  a foreign  country 
where  the  U.S.  has  no  authority  to  apprehend  such  a member 
under  a treaty  or  agreement. 

(3)  When  the  member  has  been  absent  for  a period  of  18  months  or 
more,  on  a case  by  case  basis,  as  determined  by  the  Secretary 
concerned. 

b.  Shall  be  subject  to  the  separation  limitations  of  10  USC  1163 
(reference  (f)),  if  he/she  is  a member  of  a Reserve  component. 

c.  Shall  be  notified  of  the  imminent  discharge  action  and  the  effec- 
tive date  thereof  by  registered  or  certified  mail,  return  receipt 
requested,  forwarded  to  the  record  address  of  the  member  or  next 
of  kin,  as  appropriate." 


I 

DoD  Directive  1325.2  "Desertion  and  Unauthorized 

Absenteeism"  February  10,  1977 

V 


(NOT  INCLUDED) 
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DEPARTMENT  OF  DEFENSE 
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MILITARY  ABSENTEES/DESERTERS 
(FY  68  - FY  77) 

Military 

Service 

Number  of 

Absentee 
Incidents 
(30  days 

Period  1...I 

Aver.  Enlisted 
Monthly  End 
Strength 
RATE 

PER  1.000 

Number  of 
Deserter 
Incidents 
(Over  »0  Dor*  ) 

Aver.  Enlisted 
Monthly  End 
Strength 
RATE 

PER  1.000 

ARMY 


•68 

118.753 

89.7 

39.234 

29.  1 

'69 

149.695 

112.3 

56.608 

42.4 

'70 

165.709 

132.5 

65.643 

52.3 

•7) 

189.869 

176.9 

79.027 

73.5 

•7* 

135.410 

166.4 

50,993 

62.0 

•73 

113.796 

159.2 

37,213 

52.1 

•74 

•7.807 

129.9 

27.788 

41.1 

■75  W 

64.018 

95.4 

17.966 

26.0 

•751/ 

47,180 

70.3 

11.883 

J7.Z 

•77  3 / 

31,  790 

47.0 

11.287 

16.7 

NAVY 

'68 

9.589 

14.4 

5.621 

0.5 

•69 

9.035 

13.5 

4,897 

7.3 

•70 

11.198 

17.5 

6.352 

9.9 

•71 

10.826 

19.0 

6.063 

11. 1 

•72 

9.569 

18.3 

4,414 

8.8 

•73 

10,890 

21.7 

6.856 

13.6 

•74 

25.948  2/ 

53.8  2/ 

10.208 

21.2 

'75 

34.698 

73.0 

10,659 

22.4 

•76 

35.635 

77.5 

11,413 

24.8 

•77  3/ 

35,  348 

76.9 

14,539 

31.6 

MARINE 

CORPS 

•68 

NOT  AVAILABLE 

8,419 

30.7 

•69 

NOT  AVAILABLE 

11,587 

40.2 

•70 

47,000 

174.  3 

16, 109 

59.6 

•71 

35. 174 

166.6 

11,852 

56.2 

•72 

30,793 

170.0 

11,817 

65.  3 

. 

•73 

42.979 

234.  3 

11,600 

63.2 

•74 

50.200 

287.5 

15,582 

89.2 

•75 

52.719 

300.  9 

18,396 

105.0 

•76 

35,503 

201.8 

12,153 

69.2 

'77  3/ 

17.679 

103.  5 

8,024 

47.0 

AIR 

FORCE 

'68 

3,194 

3.6 

393 

.4 

•69 

3,902 

4.4 

538 

.6 

•70 

4.890 

5.9 

984 

.8 

•71 

7.027 

9.4 

1,117 

1.5 

•72 

12.421 

17.2 

2,036 

2.8 

•73 

11,281 

16.1 

1,560 

2.2 

•74 

11,385 

17.3 

1,667 

2.4 

•75 

6.679 

13.0 

976 

1.9 

•76 

3,738 

7.8 

568 

1.2 

•77  3/ 

1,779 

3.8 

267 

.6 

1.  A alight  distortion  i.  present  in  the  Army',  figures  du.  to  the  inohi.ion  of  officer 

incidents,  which  could  Dot  b«  readily  purged  from  the  reported  data. 

2.  A change  in  the  manner  of  reporting  occurred.  Prior  to  FY  74.  absentees  over  30 
days  and  abeenteee  leee  than  30  days  were  reported  independent  of  the  opposite 
category.  In  order  to  be  coneietent  with  other  Service^  Navy  aleo  began  to  include 
abeentee  incidents  over  30  days  in  the  reporting  of  absentee  incidents  of  less  than 
30  days. 

3.  A change  in  reporting  procedures  discontinued  the  practice  of  counting  individuals 
who  departed  AWOL  and  were  later  administratively  determined  to  be  deserters  from 
appearing  in  both  categories.  -4s  the  case  of  the  Army  data,  there  may  be  some 
variance  between  this  data  and  that  contained  on  certain  other  internal  reports 
because  of  this  change. 

NOTE:  Cumulative  Annual  Incidents  . ••pate" 

Average  of  Enlisted  Monthly  End  Strengths  (Thousands) 

OASEX  MRA  liLM  MPP 
March  I97i 
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Appendix  G 


Index  to  Reference/SunDlemental  Material 
Congressional  Interest 

U.S.  Congress,  "Hearings  before  the  House  Armed  Services  Committee, 
Subcommittee  on  Military  Personnel,"  94th  Congress,  November,  1975 
(unpublished  hearings  on  the  military  discharge  system) . 

U.S.  Congress,  "Report  of  the  Committee  on  Appropriations,  House  of 
Representatives  on  the  Department  of  Defense  Appropriation  Bill,  1974," 

H.R.  No  93-662,  93rd  Congress,  26  November  1973. 

U.S.  Congress,  "Report  of  the  Hearings  by  Subcommittee  No.  3 of  the 
Committee  on  Armed  Services,  House  of  Representatives  on  H.R.  10422," 

H.R.  No  92-496,  92nd  Congress,  September  1971. 

U.S.  Congress,  "Hearings  before  Subcommittee  No  3 of  the  Committee  on 
Armed  Services,  House  of  Representatives  on  H.R.  523  (H.R.  10422,"  92nd 
Congress,  June  and  July  1971. 

U.S.  Congress,  "Report  of  the  Committee  on  Armed  Services,  United  States 
Senate,  Subcommittee  on  Treatment  of  Deserters  from  Military  Service,  on 
Treatment  of  Deserters  from  Military  Services,"  S.  Rep.  No.  91-93,  91st 
Congress,  1969. 

U.S.  Congress,  "Hearings  before  the  Subcommittee  on  Armed  Services,  United 
States  Senate  on  Military  Deserters,"  90th  Congress,  May  1968. 

U.S.  Congress,  "Joint  Hearings  before  the  Subcommittee  on  Constitutional 
Rights  of  the  Committee  on  the  Judiciary  and  a Special  Subcommittee  of  the 
Committee  on  Armed  Services,  United  States  Senate,  on  Military  Justice," 

89th  Congress,  January  and  March,  1966. 

U.S.  Congress,  "Report  of  Hearings  by  the  Subcommittee  on  Constitutional 
Rights  of  the  Committee  on  the  Judiciary,  United  States  Senate  on 
Constitutional  Rights  of  Military  Personnel,"  88th  Congress,  1963. 

U.S.  Congress,  "Hearings  before  the  Subcommittee  on  Constitutional  Rights 
of  the  Committee  on  the  Judiciary,  United  States  Senate  on  Constitutional 
Rights  of  Military  Personnel,"  87th  Congress,  February  and  March,  1962. 

U.S.  Congress,  "Report  of  the  Committee  on  Military  Affairs,  House  of 
Representatives  on  Investigations  of  the  National  War  Effort,"  H.R.  No  1510, 
79th  Congress,  1946. 
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Reports  of  the  U.S.  General  Accounting  Office 


U.S.  General  Accounting  Office,  Eliminate  Administrative  Discharges 
In  Lieu  of  Court-Martial:  Guidance  for  Plea  Agreements  in  Military 
Courts  is  Needed.  The  Comptroller  General  of  the  U.S.,  dated  April  28, 
1978. 

U.S.  General  Accounting  Office,  People  Get  Different  Discharges  in 
Apparently  Similar  Circumstances,  Washington,  D.C.,  The  Comptroller  General 
of  the  United  States,  1 April  1976. 

U.S.  General  Accounting  Office,  Urgent  Need  for  a DoD  Marginal  Performer 
Discharge  Program,  Washington,  D.C.,  The  Comptroller  General  of  the  United 
States,  23  April  1975. 

U.S.  General  Accounting  Office,  Improving  Outreach  and  Effectiveness  of  DoD 
Reviews  of  Discharges  Given  Service  Members  Because  of  Drug  Involvement, 
Washington,  D.C. , The  Comptroller  General  of  the  United  States,  30  November 
1973. 


Department  of  Defense/Military  Department  Reports  or  Other  Documents 

U.S.  Department  of  Defense,  Secretary  of  Defense  Memorandum,  "Report  of  the 
Task  Force  on  the  Administration  of  Military  Justice  in  the  Armed  Forces," 

11  January  1973. 

U.S.  Department  of  Defense,  "Report  of  the  Task  Force  on  the  Administration 
of  Military  Justice  in  the  Armed  Forces:  (Vol.  I-TV)  , Washington,  D.C.: 
Department  of  Defense,  November,  1972. 

U.S.  Army  Military  Personnel  Center.  Over  the  Hump  on  Adverse  Attrition: 
Pre-ETS  Losses  Decline,  Trend  to  Continue.  Focus,  19  December  1977,  1-9. 

War  Department,  Record  and  Pension  Division  Memorandum  367,623.  "Discharge 
Without  Honor,"  8 June  1893. 

Army  Research  Institute:  Orend,  R.  J. , Stroad,  K.  W.  and  Rosen,  T.  H. 
Selection  of  Qualified  Army  Enlistees:  Analysis  of  Characteristics  of 
Soldiers  Separated  Under  TRADOC  Regulation  635-1.  ARI  Technical  Report 
TR  77-B2.  Alexandria,  VA:  December,  1977. 

Army  Research  Institute:  Bell,  D.  B.  and  Houston,  J.  J.,  The  Vietnam  Era 
Deserter:  Characteristics  of  Unconvicted  Army  Deserters  Participating  in 
the  Presidential  Clemency  Program.  ARI  Research  Problem  Review  76-6. 
Alexandria,  VA:  July,  1976. 

Air  Force  Military  Personnel  Center.  MPLP  Interview  Study.  (A  briefing 
fot  OsAF  Assistant  DCS/Personnel  for  Military  Personnel)  , Randolph  AFB, 

TX:  Air  Force  Military  Personnel  Center,  October  1975. 

Army  Research  Institute.  The  U.S.  Army  Trainee  Discharge  Program:  Who  is 
the  Likely  Candidate?  Alexandria,  VA:  U.S.  Army  Research  Institute  Briefing 
Supplement,  June  1975. 


Center  for  Naval  Analysis:  Stephan,  R.  A.,  Carroll,  H.  E.  and  Brown,  N. 
Comparison  of  Navy  and  Air  Force  Administrative  and  Disciplinary  Discharges. 
Center  for  Naval  Analyses  Research  Contribution  218,  Arlington,  VA: 

November  1972. 

Headquarters  of  the  Army,  Adjutant  General's  Office,  Circular  9,  "Discharge 
without  Honor,"  1893. 

Headquarters  of  the  Army,  Adjutant  General's  Office,  Circular  15, 

"Discharge  Without  Honor,"  1893. 

DoD  Manpower  Data  Center.  Discharge/Separation  of  Enlisted  Members  by 
Character  of  Service  and  Reason  for  Separation.  Monterey,  CA:  DoD  Manpower 
Data  Center  Report  No.  3436.  March,  1978. 

Finneran,  J.  G. , Vice  Admiral,  USN,  "Testimony  before  the  House  Armed 
Services  Committee,  Subcommittee  on  Military  Personnel,"  94th  Congress  on 
5 November  1975. 

First  Infantry  Division.  Individual  Effectiveness  Course  Test.  Ft.  Riley, 
KS:  1st  Infantry  Div. , December  1977. 


Individual  Reports  and  Articles 

Baskir,  L.  M.  and  Strauss,  W.  A.,  Reconciliation  After  Vietnam:  A Program 
of  Relief  for  Vietnam-Era  Draft  and  Military  Offenders.  Notre  Dame , IN : 
University  of  Notre  Dame  Press,  1977. 

Effron,  A.  S.,  "Punishment  of  Enlisted  Personnel  Outside  the  UCMJ : A 
Statutory  and  Equal  Protection  Analysis  of  Military  Discharge  Certificates." 
Harvard  Civil  Rights  - Civil  Liberties  Law  Review,  1974,  Vol.  9,  227-234. 

Farrow,  E.  S.,  Farrow's  Military  Encyclopedia,  N.Y.,N.Y.:  1885. 

Jones,  B.  R. , "The  Gravity  of  Administrative  Discharges:  A Legal  and 
Empirical  Evaluation,"  Military  Law  Review,  Vol  59,  Winter  1973,  1-25. 

Martin,  A.  J.,  Trends  in  DoD  First-Term  Attrition.  In  H.  Wallace  Sinaiko 
(Ed.)  First  Term  Enlisted  Attrition,  Vol.  I;  Papers.  Washington,  D.C.: 
Smithsonian  Institution,  June  1977. 

Oates,  J.F.Jr. , Jobs  for  Veterans:  A Report  to  the  President  of  the  U.S., 
National  Committee,  Jobs  for  Veterans,  March,  1974. 

Pearman,  W.  A.,  "An  Analysis  of  the  Impact  of  Clemency  Discharges  on 
Recipient's  Employment  Prospects"  in  Presidential  Clemency  Board  Report  to 
the  President.  Washington,  D.C.:  U.S.  Government  Printing  Office,  1975. 

Slavin,  P.,  "The  Cruelest  Discrimination:  Vets  with  Bad  Paper  Discharges" 
Business  and  Society  Review,  1975,  Vol.  14,  25-34. 
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DoD  memorandum/directives  (Enlisted  Administrative  Separations  and 
dates  of  publication) : 

SecDef  memorandum  to  Secretaries  of  Army,  Navy  and  Air  Force,  dated 
August  2,  1948,  as  amended 

OSD  memorandum,  "Discharge  of  Homosexuals  from  the  Armed  Services," 

(M-46) , October  11,  1969  * 

DoDD  1332.14,  "Administrative  Discharges,"  dated  January  14,  1959 

DoDD  1332.14,  "Administrative  Discharges,"  dated  December  20,  1965 

DoDD  1332.14,  "Enlisted  Administrative  Separations ,"  dated 
September  30,  1975 

DoDD  1332 . 14 , 'Enlisted  Administrative  Separations,"  dated 
December  29,  1976 

DoDD  1332.28,  "Discharge  Review  Board  Standards  and  Procedures," 
dated  March  29,  1978. 

( 

DoDI  1336.1,  "Standardization  of  Forms  - Report  of  Separation  from  , 

Active  Duty  (DD  Form  214  Series),"  dated  December  15,  1972  and 

proposed  revision  appearing  in  the  Federal  Register,  Vol.  43,  No.  138,  | 

Tuesday,  July  18,  1978,  pp.  30824-30834. 

U.S.  Department  of  Defense,  Deputy  Secretary  of  Defense  memorandum,  < 

"Discharge  in-Absentia, " dated  May  23,  1978. 

U.S.  Department  of  Defense,  Status  of  Vietnam  Era  Veterans  — Report 

on  Military  Status,  dated  May  1978.  * , 

U.S.  Department  of  Defense,  Deputy  Assistant  Secretary  of  Defense  I 

memorandum.  Proposed  Memorandum  of  Understanding,  dated  July  21,  1978 
regarding  FBI  apprehension  of  deserters.  * 

U.S.  Department  of  Defense,  Deputy  Assistant  Secretary  of  Defense  I 

memorandum.  Review  of  Application  of  Separation  Program  Designators  i 

(SPDs) , dated  February  14,  1977.  I 

i * 

U.S.  Department  of  Defense,  Assistant  Secretary  of  Defense  memorandum, 

Military  Administrative  Discharge  System,  dated  September  15,  1975.  ( 

U.S.  Department  of  Defense,  Secretary  of  Defense  memorandum,  "Department 
of  Defense  Drug  Abuse  Testing  Program,"  dated  January  7,  1975. 

U.S.  Department  of  Defense,  Deputy  Assistant  Secretary  of  Defense 
memorandum,  "Involuntary  Separation  of  Women  for  Pregnancy  and 
Parenthood,"  dated  June  7,  1974. 
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U.S.  Department  of  Defense,  Assistant  Secretary  of  Defense  memorandum, 
"Review  of  Separation  Program  Numbers,"  dated  August  1,  1972. 

U.S.  Department  of  Defense,  Secretary  of  Defense  memorandum,  "Review 
of  Punitive  Discahrges  Issued  to  Drug  Users,"  dated  April  28,  1972. 

U.S.  Department  of  Defense,  Secretary  of  Defense  memorandum,  "Review 
of  Discharges  Under  Other  Than  Honorable  Conditions  Issued  to  Drug 
Users,"  dated  August  13,  1971. 

U.S.  Department  of  Defesne,  Deputy  Secretary  of  Defense  memorandum, 
"Rehabilitation  of  Drug  Abusers,"  dated  July  7,  1971. 

U.S.  Department  of  Defense,  Secretary  of  Defense  memorandum,  "Report 
of  Senate  Armed  Services  Committee  on  the  Treatment  of  Military 
Deserters,"  dated  June  5,  1969. 

U.S.  Department  of  the  Army,  Plan  for  a Deserter  Apprehension  Program, 
dated  July  3,  1978.  * 

Public  Law  95-126  dated  October  8,  1977  regarding  uniform  standards 
and  procedures  for  discharge  review. 

U.S.  General  Accounting  Office,  Eliminate  Administrative  Discharges 
In  Lieu  of  Court-Martial:  Guidance  for  Plea  Agreements  in  Military 
Courts  is  Needed.  The  Comptroller  General  of  the  U.S.,  dated  April  28, 
1978. 

Legislative  Proposals  involving  Administrative  Discharge  Procedures: 

92nd  Congress  - H.R.  10422  (Bennett) 

93rd  Congress  - H.R.  86  (Bennett) 

94th  Congress  - H.R.  52  (Bennett) , 262  (Boland)  , 867  (Price)  , 2964 
(Steiger) , and  5305  (Stokes) . 


Court  Decisions 

American  Veterans  Committee  Inc.  v.  James  V.  Schlesinger/Melvin  R.  Laird 
(Civil  Act.  No.  2311-72)  (Banner  v.  Laird)  U.S.  District  Court  of  the 
District  of  Columbia  (1972) 

United  States  v.  Ruiz,  23  USCMA  181,  48CMR797  (1974) 

United  States  v.  Catlow,  23  USCMA  142,  48CMR758  (1974) 

United  States  v.  Russo,  23  USCMA  511,  50CMR650  (1975) 

United  States  v.  Phipps,  12  USCMA  14,  30CMR14  (1960) 


(*  Study  Group  participation  was  involved  in  these  matters.) 
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Study  Groups 

Report  of  Interservice  Working  Group  on  Discharge  and  Separation  Policies 
(1974) 

Department  of  Defense  Ad  Hoc  Committee  (1953)  - (report  not  available) 
Joint  Army-Navy  Committee  (1946)  - (report  not  available) 


